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The majar highlights of the Sipatd {1980 MW) Truing up pefittan are as follows: -

The present patition is being filed undsr Skextion 82 and 79 (1) (a) of ths Elsstricity Act,
2003 read with Chapter-lll of the Cential Elactricity Ragulitory Commission (Candudt
of Buginess) Ragulalions, 2023 and Chapier-3. Regulation-13 of Centtal Blactricity
Regulatory Commission {Terms and Conditions ol TaniT Ragulations, 2018 for revision
of tartft of Sipat-l (1580 MW) for the: paried fram 01.04.2018 10 31.03.2024 after the
truing up exercies basad on actual axpanditures as on 31.03 2004,

Sipat-l i3 located at Distnct Bilaspur, Chhattisgarm (CG) and comprisas of three units
of 650 MW =ach with thelr respactive CO[Y's as 1.102011, 25052012 & 1. 682012
The power genesated from Sipatl Is being supplied to various discoms as per MoP
alioestion #nd respective PPAa including Madhya Pradesh Power Managerrisnt
Company Limited (MPPMCL), Gujarst Una Vikas Nigam Limitsd (GUVNL),
Maharashira State Electricity Distribution Company. Limited (MSEDCL). Chhatbsgarh
Stute Power Distribution Company Limited (CSPDCL). Electriclty Dagartment of Goa
(EDG]. Dadra and Nagar Havell and Caman and Diu Fowsr Distributton Corporafion
Limited (ONHDODPDCLY

The tarif for Sipat-l for the perind from 07.04.2018 o 31.3.2024 was detenmined by
the Hon'tile Commission vide order dated 06.05.2022 In Petition No. 425/GT7/2020.
The capital cost allowed for tarifl detsrmination included the projected addibonal

capital expendiiurs adrmitied by the Hon'ble Cormmission after prudsnde chech.



The tarift of Sipat-l for the tafl pariod 2018-24 aftar the truing up exercise based on
aciual expandinures as on 31032024 15 annexad with the pahifton as per provisions of
Regulation 12 of CERC Tarifl Regulations 2018

The actual Additional Capital Expendlture on cash basis for the FY 2018-20, 3020-21,
2021-22, 2022-23 and 2023-24 are Rs 30.72 Cr, Rs |-} 3.58 Ci; Rs 80.87 Cy. Rs 17837
Crand Rs 137,15 Crrespectively amounting 1o total of Rs 423.34 Cr during the 2019-
24 pariod. Tha same hag baen deplotéd year wisa in Form 8A of the Agpendie-l along
with applicable reguiatiuns and justification for the ddaims. 1L is huimbly requasted to
approve the actual Addmional Capital expandiure dunng the periad of 2018-24.

The Hon'ble commiasioh vide (18 order dated 22.10.2022 In patition no 205MP/2021
has already allowed the Ash ransponation expenses for FY 2018-20, 2020-21. and
2021-22. Ash transporiation ‘expanses for FY 2022:23 and FY 202324 is being
claimed along with auditor cartfioates and required documents as par CERC order
dated ZB 102022 It is humbly submitied to alloiv the Patillonsr lo recover the
additinnal O8M cost for ash transportation for the FY 2022-23 and FY 2023-24 as per
aclual. The ash ransporiation expensas claim has besn depicled in Form 3A of
Appendi-d,

Hon'ble Commission may please aflow the claims of watar charges and sscurity
axpanses for the nstant station as per actual, es claimad by the Peditioner |n Foom 34
of Appandix-1.

= Itis mentionable that the bipartite watsr agrasment betwesn NTPC Sipat STPS
and Govt of C.G. dregts NTPC to pay water charges on basis of water allocated
of drawn whichews!’ |8 highe: |1 is sLibmittst that witler s subject mattsr under
the conttol of State Government and NTPC has no control ever IL It is also an



essentlal input for generation of slectricity from a thermal power plant. NTPC is
bound to pay the water charges aa per the agremment wih fhe State
Gavemmeanl The dataizd calcuiation for the water charges claim az per the
agreement |8 submitted in Form 3A and Form 1% Hon'ble Commission may
plsasa allow the claim of walsr charges paid on aliccation basis. Copy of water
agreament batween NTPC Sipat STPS and Gowl of C.G. s enclosed along with
tha petitian.

It is further meritioned that the Sipat STPS i a contral gavemmant owned
thatrmal powst statlan which is of mabonal Importanca Safety and saclrity ol
these nationally imporiant infrastructure projects against any thyeat parcapion
i o pnme concarn The main securly of these cantral govemment ownsd
tharmal power stafion s provided by the Central Industrial Security Force
(CISF). CISF is a statutory body s2t up undseran Aot of the Parhament of Inda
and 3 central armed police fofce in Indla under the Ministry ol Home Affairs
(MHA) whese prmary missian is to provide securlty fo large institutions ke
Sipat STPS. Deployment of the CISF Is done a8 per the security threat
perception, survey and as par the guidalines of MHA. In addition 1o e CISF,
ceftaln sscunty s proviged by other focal and ralional agencies for crtically
less senslifve looalions s par the plant specific neads. In view of this Hon'ble
i:ummusmn may pleasa allow e claims of securlly expenses as per actuals
w3 submitted n Farm 3A alang with auditar cenificatas.

The statutory charges for the penod 2018-24 as levied by the C.G siate
govemmelt is submitted in Form-20 of Appendiz-l. Hon'ble Commission may
please aflow the same under Regulation 56.



Sipatl has induced draft cooling Sower. Accordingly. the normative APC has been
computed as 625 Y Hon'ble Commission may please allow the same as per
Regulation 48(E) of the Tanfl Regulation 2018

In the fight of alhove submission any as per the Pefition being fled by the Patitigner for
tevision of tariff of Sipat-l Statier (1980 MW), Ths Hor'ble Commission may please
-Approve revigad tartf for the taril pariod 2018-24 as per provisian of Regulation 13 of

Tarll Ragulations 2018,
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AND
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The Peditioner humbly: states that

I
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The Petiionae herein NTPC Lid. (hereinafier refermd 1o es ‘Patiioner’ ar 'NTPC), is =
Govamment of India Company willin the maaning of the Companies Act, 1858, Furthar,
i s & ‘Barmrating Company’ & defined under Seciion 2(28) of the Elsctricily Az, 2003,

Tha Palitonar 8 having pover stations! projscts HMW'mﬂﬂm i the
country. Sipat-1 (S8 MW) is one such stafion locsted in he State of Chbattsaarh

The power getieraled fom Sipal) i being supphed o the respondenls hesain
meantianed abow

Sechion 62 of Electricty Azt 2003 provides for datermination of tanfl by the Approprise:
Commissmn for supply of eleoficty by & penerating company. The Hon'ble
Commission, under Section 78(1)(a) of Elecirioty g, 2003, s vested with (he
Jurisdiction ko moulaie tha tanff of the Geherating Companies owned or contralisd by the
Central Goveinment

The Hon'tls Commission has notfied the Central Elsctricy Regulstory Commission
(Tarme & Condifions of Tariff} Regulations, 2019 (hessinafier Tarft Regulations 2018
whith came Inlo fares fiom 142018 and speclly the teims & condiions and
melhodeiogy of ta<iT detorminaion for e perind from 01.04.2019 fo 31.08:207¢ undsr
Section 2 & 79 of ha Elscircity Ak, 2003.

Regulatioen #2) of CERD {Tarms 4 Condlbions of Tari) Regulstions 2018 pirovides as
under;
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"(2} In caze of an existing genarating station or unif fhirsof or fransmission Eysiem or
plemant tfareof, the applization shali be madp by the gensmting company or fhe
brungmission lianses ss e cass muy be, by 31.10.2019, based on admifted capital
cosl incliting addibonal capifal expenidiins already sdmilted and Inoured up o
.3 N19 (ether based an actusl or projectod eddittonal capifal expenditum) and

pstimaled addfional capfal expenditure for the raspective yems of the tanff perod
2018-2¢ attng with the true up petition for the perod 2014-18 fn socordanos with the
CERC (Tarmé and Condifions of Tarfl) Sagulations, 2014

In atoordance with the abave, Pefition No. 425IGTI2020 for detérriination of tarifl for
Sipat-l was filed bafora e Hon'ble: Caommission based on e sdmitted cosl as on

3032019 and projected estmated additional capital ependiture for Me period
(9,04,2015 t5:31,08 2074,

The tan for Siget-| for the pesiod from 01,08 2015 1o 51,3 2024 was deistmingd by (hs
Hor'tle Commission vids arder dated 05.06.2022 In Pefion No. 426/GT/N20. Tha

capital cost allawed for tanft demmination includpd the projected addiUonal capital
aupendilure admited by ha Hon'tde Cammission alier prudenos ohick.

Furiar, Chugler-3, Regulation 13 of the Tarill Reglllations 2019 provides as under.

*[13) Truing up of tariff for the penod 2075-34:

f1] The Comminnion shal camy ouf fang op meevciea for Ihe porfod 2078-24 afong wih the

failf prsttin filesd e i niesat fariF pariod, for e Mllowtrg:
ul the caplil expavitue ndluding additions capkel emsndihae Hedred u i
STJM-I i dmiied Ly e Commipgsion sfter prodence ohaek af @i fme of fning
Hmﬂwﬂmmaﬂmﬂwﬁmﬂm'mwm
31.3.2004. o0 wecourdt of Foros Mnjeivo and Chavge in Lme'.

(4) The generating campany of the Branemisafon oenses, as the case may be. ghall mike an

W.nwmmmmmmwmmmymmm

regpe of the gensrating eatiin Gr o unil thamsal o I frinsmiscon sysfem of an leniné
rhEeufbymngaH

It is further submiged that an 07082019, the Hon'ble Commission honifled the
Central  Elestngity  Reguloiory Commugion  (Terme & Conditipoy of  Tanfl)
Regulalicng, 2019 (relnafler refemed 1o as ~Farll Regulaions, 20197). Regulmitn
29 of the Tandf R&gutmjm: 2019 in respoct of addimonal copitalization on sccount of
revived emisslhin standarnls provides as below:



"0, Aditional Capitalization on account of Kevived Emizsion Standaris:
(8} A genwrating conspany requiring 0o fncar addiomal capital expendiers in
the weisaing genprotiey sotlin for complianee of the revised emizsion
standearidy shall shwece jg proposal wirk the: bersfiesries aod [ife o givition for
snidertaditig sl additfonnl copinilCalion

(2 The propuad wmder cloage (17 whove ghall cpntotn dotrils af propased
fecfinalogy as ypecifled biv the Coniral Eleceicity duthonity. soope of the work
Fhasmy of expondaare, schodule af vompleram, vinmioted complition cuyy
baluding forequn exchauge componi, (f on, denlied compnston of
mlivarpve inpaier o toriff i fh.-hmﬁmﬁﬂ. amd iy whw.-. srformarhon
corssiileredd to e reliwent by the gesieratimg Compei.

(3 Wheee ihe genvraring compery makes any agpilomtion for aegroval of
adeifiinal copiial expenditire dn acoount of Gngleiseniation of revised
emixsipn: sioovakindy,  the  Commisgion may  gram  approval  afier die
contideration uf thé regeonalifensss of the conl extimishs, finamcig e
schichile af completioh, ikeredt doring  comdvedion, we of oficion
fechtrobogy, cof-Senefit analpsts, and swch ol foctans ax may be considered
ritfwsret by b Cominission

(% Aler cnplenion of the impleasatuiion of reviynd emision stwstade (he
goveroimg compmny ahall file o putition for determination of tariffl Ay
expediiire incurred or pirggecied o ke imewred and adwiticd by the
Camunixion qfter prideoce check hused om rdasiimadleness of i cosi umd
gt o wperatfonal porametors sholi form the basor of derormination of
by -

11) It s furiher submetied that the Peblionsr vide Petfion Mo. 6T/MPI0Z, subsequant fo
the: 15t Amaadment to the Tarfl Regulstions 2018 netified on 25.08.2020, sharad the:
proposal te implement the ECS I lhe instant station. Hom'ble Comimssion vde iis onder
dafed 30.07.2021 in the Petibon No BTVMP/2020 hes atcorded the In-prnciple approval

10



for instaliation of ECS which Insfudes 802 removal system L& Wet Lime Based Flue
(32 Desulphufization (FGD) and Do Nex sywiim | a Combus lion Mudificiatan (Ch),

12) It ks turther submitted that the installation of $02 removal system La. Wet Lime Bassd

Five Gas Desullurization (FGD) is prasently 1 atvance stage of eommissioning and
expaclex) lo operisionaliza i the FY 2024:25, and e De Nox systam | Combustion
Modlfication in Sipatl have bean capialized in s FY 202223 (for Unt481) and in 7Y
20%3-24 flor Link-i1),

13) [1 5 submiled iHat Ihe Poallicrar had Inlaiy considerad CM as fhe primsry miessire

and GNCR as the secondary measure-lo confrol the-NOx amission. Later, with the
revision of emission normm for NOW Tor TPPs instalied during the perlod from 1.1.2004
o 31.42.2016 from 300 mg/Nend to 450 mgiNm3 by MoEFSCC wda Nofification GS.R
BAZ(E) dutad 18.10.2020, the Palillahr hes considarsd |nstaliation of anly CM sysism
of De-NOX In Iying e lavel of NO emissian below 450 mgMmd a Sipat.

14) The pebfioner humbly submits tha! the implsmeniaiion of CWM has already been

15)

18}

wompleted In gl three units of the station vl ol cast of Rs 2859 Or which Inoludes,
Ex-Manufaciuring worka /Flace of Dispatch Price: [oth in India) for Equipment. Local
Transporiation including land transii, ingurance and other costs, Instaation ssrvices &
Taxas and Dulles,

In line wilh the provisions: 2= quated above, the Peianer is fiing this pefitan for fring
iy e additianal capital expanditune for the sontrol period 2016-24, based on admified
capltal ocst & an 01042018 and adual capltal sxpenditute bourmd during the taff
patioel froim 07,04 2018 1o 31.03.202¢ afid b actusl wiginiciture inciirted sgainst te
De-MNOx system |2, Combuston Modificatian (CM).

The yoar-wise achal capllal expenditure has bean indicatad and enclosed & part of
Appendix-l Herzwith. In addiion fo the schul addifional cauitdl expenditure as abuve,
discharge of Rabilites during the period from 07.04.2018 fo 31.03.2024 (yesr wiss) oul
of ihe labdikes excluded Trom capitsd cost for 1he works abready - alowed! clasmed have:

1



17)

1%)

f9)

piso besn Indicaled, Furthee the tarifl forms in respet of De-Mox system ie
Combustion Madification | stiached a3 Agpendiv-lA.

Furfer, in accoedance with the provisions: of Ihe Regulation-31 of Teifl Regulations
219, for the purposa of eamputation of the Ranurn on Equily, the base raie has been
prossed up with the effective lax rats (MAT) appiicable lo NTPC &t the eod of respective
fingivcial yaars foe the pariod 2019.24. Tha eame is dicaled ih Forin-3 of Agpendicl

Furter, in accordance with Me provisions of Ihe Regulation-3¢ of Taill Regulstions
2018, for this purposs of computation of the Intersst on Working Capifal, the landsd fusl
cos! (connidering normative transit and handling losses) and gross bonfic vale of the
fuied =8 par actual welghbed svarsae for the hind quarter of FY 2018-18, FY 201820, FY
Z00-21, FY 202%-22 & FY 2022-23 Is considered. Aleo. therate of intzrest on working
capital i congidarad at bank mate as on 15t April of saoh of the financial enr during the
kariff petiod of 2019-24. The $ame s indicatod in the Form-0 attiched with Appendin-|,

IL b submitid ffja! some of the lians allocated b this stalian kave bésn rofianiced by
taking new loans with 8 lower rate of imerest. As per Roeguiation 81 (1) of Tanff
Regulahons 2018, the berafits of refinancing ol loans: have 1o e shared wilh he
bemeficlaries i the tatio of S60 (Beneficiates: Gersrator), The sams hes besn
appiled by adjusiing the rale of interasl of naw loans while compuling the weighlad
inorage faly of intersst. The adjustmnt in rube of intsrest for now Inans his baeh dona
s Iustratad below:

Frate of interest of exialing loan: 8.000% (say)

Rt of Intsrest of new loan for refinancing of sxsting locan 8.000% (say)

Rate of intesest of new loan considared for compuling wesghted avernge rate of interest
7.000%

20) It s relevan to sutemit that the Peliiones has fled Appsal belore the Hon ble Appellis

Tribunal for Electriaity In naspedt of codaln disallowed daims by Hon'tle Commissien, I
s bty submitted Wisl the Patilonkr resenés the right to'pproash this Harrtie

12



Cornmission andlor fils an amended Palifion besed on the outcome of such Appesl
st/ 0y subiaequent appasijs)

24) It 15 submitied that the pstitoner had fled an appeal beanng appeal no, 312017 in the
Hon'bie APTEL pn the issus of spplication of multiplication fectar in case of normative
(DAM chianges for 200814 and 2014-10 pericd In case of Sipat-l, In he same agpeal he
petitlongr dso challsnged the disallowanco of addiliondl capifal axpunditure misted i
InstaBativn of wagan Dpeker in Sipatd n 201418 parod, The Hon'tle SPTEL vids Is
order datisd (1122022 n sppeal no 3112017 has allowsd the claim of the petilionar
arel dirscted the Hon'tle CERG 1o reality the normatve DAM charges for 2006-14 &
2114-18 perlod and allow he edditioral cupital expendilure regarding Installation of
wisgon Uppiee =t Sigiatd, Tha Hor'bie CERC In It ofder datsd 14.04.2022 I pefition no
240NGTIZ020 for myvision of 1l of Sipat-l for 2014-19 parod afier tus up eerciss kas:
comreoted the normative OBM chargas far Z074-19 penod bul normative O8M charges
ot 200514 pariad i il 1o e comectad a5 per the Hon'ble APTEL udgement. Wagon
ppler w Sipal-! has been (rstalled and pul to use In 2018-24 control period and the
same hes bean clamed in form & ol appendis-l. Thessfom, ke Hon'ble CERC is
requesied to aiow na capitalization of wagon lppler sk reclify e Q&M charges for
2008-14 peviod fur Sipat-! acoording fo e Hon bls APTEL judgoment.

22) Furhssmare, in case of any speciic dirction from this Hon'ble Commiksion related lo
mdditional capisiization ar any ofher aspecd the same has besn duly compled and
sultable jusihcafion hae beon provided by Tha Puetiionar in the instant Truing up
Pedition,

73)  Hon'ble Cammission vide lanff order dafed 05,08 2022 in tanft pelifion 4256112020 of
the: tiations al Para 39 has allowsd e rulng up of walsr chanjes, which has beesh
aliowed by the Hon'ble Commission In the: instant arder based on sotud for 201818
ard withoul escalation. Accordingly, the datsils: for weler charges comprising the
canfracied quantty, slocalion of water, (he sctus! water consumed during 2010-24, fhe

13



hesis of cabculation of quantity of consimpiive waber and computation of water thirges
s b submifted in the instant peliton

24) I s submifted that in pefiion no. 428/GTI2020 for [he instant siation, he claim agains!
secarily expenses had been claimed by e pelilionar on estimatediprojection basia,
and tfie same has been considered by Hon'ble Commission subjeet to fruing up In its
order dated 05.05.2022 In politon no, 4Z8/GTI2020. The defals of actial securily
woifisnses have bissh proWided in Form-34 of the atiached Appandix.| iong with the
assesament details of sscunty requiremant for the penod 2018-24. Il is prayed beiore:
Hon'bie Commission o consider fhe same and allow the expanditure on securty
apertsas a5 cdaimad inder Seguistion 35711(5] of ihe 2010 Tarif Regulalions.”

75)  Iis turthet submithed that Hor'ble Commission al para 44 in s ardir dated 06 062022
In pedfion no. 425/GTE0Z0 has aflowsd the considaration of the cdam an merls.
towards capital spares consumption at e ime of tnuing up. Accordingly, the same hae
beer claimed In Forme34& of the sitachod Appendiid, The detals of the year wie
capital spares consiumed have been provided In Form-17 of the alfached Appendin-l ||
i prayed bafors Hon'bls Gommission o congider ths same and allow the expaiudiure
on capitol spares consumption as claimed under Reguiation 35(1)(8) of the 2010 Tanf
Ragulabons.

20 Ash Transportation axpenses
i__l} It s submitind 1hai Hon'bls Commssion vida |is ordar dated 28 10 202¢ in Patition No.
ASMPR021 has abtwed the morthly billing for ash transportalion chirges for 2018

zsmﬁmmhﬂw

mmmwmmummmmuymmmwm
o e gesstalng sation, scivdule reten agpicadie for raarpodation of Ty ssf a0 potifsd
by e State Govammants tlong with ditaily, mokkding Auditer. conified acoouris These
documents huve beey cxamingd and geeondngly, the fatal fy ash faanspotaton sipendliues
miowed fo the Palitioher genemting station ke for e parod 207877 i 08 per (ho fble in
pare 58 ateve Nialing i s 0670400 fahh and e sawe shall be mcovened fom ihe
bensficiiee of the mipettie genurting dalions fn 6 (W) egual muenthly matalknenis
Howevey, e Potforal & dirscled b submill delsils regarding swird of

ooriracts, distimcs (o which fly ash hag been transpored along with duly reconciled siaterments
of expenditure i on ash frmaporfotion of the time of fing patitions for indhg up of fenf
lr the 20934 it pediotl of Ihe genirating stalions
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41 In the Kght of the sboye dismyesion and hnaping in visw tel the Peitiner & anftted for
recovaey of fy ash irsnaportalion chafges, under dinge o s, 28 sodiionsl OAN experiies,
Wt pagnif thi provisional bifing af 85% of tha fiy ashr chargen inoamd by the
Puiltoner. In msped of It gorenting stations for the balmoe perod (e 2062-24), o0 &
miphttly besis, based on sell -cerfiication. 'and the beneficlaies shal pay the same
. Thiz iz hewevey, subjoct fo pridmsee chack of the daime af the fme of ing-up.
iof &l for n're:cﬂfhd 01824 I respeat of e genersing datons of fhe Pelifioner, in temme of
Ragntie 13 of fhe 2019 Tarf Ragulstioeih
d4 Wie dirse! B e My e irsiigpontsion cosf inclrsd by M Peitionss shal be rEeovemd,
it propartion & Me ooal congmed corsgponding o He aheduiod ganembion af pormitie
paraitetes i aciddence ol e lmslrnufﬂa;am:m at wehuils whichaver 15 lowey, for
the segply of sleciinity 1o the respactive [lssous If i sctual gerarstan i3 lsss than the
noheduled penarmtion. e coal consumed for lcfual pensmtion shell o consrierad &1 Me
purposs-of compiftation of franspadation of By ash. The Peffiinam: ame directad fo fumish aling
with s monfhily regediar andlor supplaenentany b, compidationg duly cerlfiad by the sutilor,
b the Resgondent (Nicoma. The Peftiomer i the ﬁmmﬂmﬂhmmnﬂnhmdh
wﬂrmmlmmmﬁh\‘”ﬂ m?;.ﬂ".m m’ﬂl “mw e PR G Tl
_MMMM
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47 b tive with My abierve decasmn and ioon e Pettiorme hi bewn panmite] o roaver the
Ay sl fransportation cosf sa additiohel OAM axposss fir the parsd 2019-24, h exerdlss of
the- fegiilsfony powe's under Section T8{1){a) of e Ad, we permil (e recovery of IHese
chames, Wong wity camdng cogt. a7 Mo rate of interal ag spacified, i mame of Rogulation 16
(7 of thee 2010 Taril! Fetpilatiine.

() W is petinent to mention hers hsl n compliance o he varous directives of he
Honds Commissian i pefition no 205MP/Z021, pefitioner hes alresdy submifted
enlire set of dotuments | & ransportation curiracts, pries discowsry mechanism, and
wsar canificate &ic. and duly sl stabament of ash Yiansporiation axpanse and ash
fund for Ihe FY 2018-20, 2020-21 and 2021-22 Bagad on Wi above sald submissioie
of petiionsr, the Hon'tie Commission has already desded the Ash Transpanation
eapanditura for NTPG Stations inclutfing Sipat-l for the said period which has achieved
finliy.

{iii} ' Furihar, in compliance lo Hon'kle Cammission dimclived vide order dated 281IVEZZ
In petition no 206MMPZ021 (pars 43), Ihe pelilionar canbinued manthly billrg of ash

16



transportaion expenditure @20% of expanditire provisiondly for the balance period
Hiaz-24,

In vigw of the above ditactions pasesd by this Hon'ble Commission. s Palliohsr I
now submiting the aciual ransportabon cosl Incurred Tor ash transporation for ma
panod 2022-24 on actusl basis m Form-3A along with the requined documents. It Is
refevant to menticn at Form-34 contains Infirmation of Ash Transoortstion for entire
control petiod of 201824 for the sske o brenilyl simplicty, 1l bs prayed that s
Hew i Comiigsion may be pleassd lo allow e sarme & prayed for,

27)  The tanff caleuintion based on fhe ahove & othar applicable provisians, in the frmats
prvided i Appendix-l of lhe Taill Regulations 2012 are enciosad herewiih as
Appendizd & AppandiclA

28] The filing fee for tha tan delsrminabon has aready been paid for the: pariod from 2015

24 s per provislons of CERC (Fayment of Fess), Reguintion 2012, Accordingly. no fee
Is el alonp with this peliion for reidsion of ladl

Prayer

in the lighl of sbove submissions and submissions mada In respect of the direclions of e

Hen'bie Commission jn i order dated D6.06.2022 the Pefitinasr, herefore, prays dat e
Hon'bie Cemmission may be plagsed %

) Approve revised tanf of Sipatdl for the tarl perind 2019-24 85 per provision ol
Requlstion 13 of Taelf Requianors. 2018,

iy Appmve supplementary tanif of Sipat-l fowards Do Nix system .. Combusiion
Modification systam (CMS),

) Allow tis clim of tha petilionsr for wagon Ugiphe I 2018-24 period and recity
fhe normative OEM charges for 2008-14 petiod n accardanes with e Hon'tls:
APTEL judgement

N Allow the Petiicnst to recover iha sddillonsl DAM cost for ssh tramspartation,

16



Vi Alow the rembursement of weter charges, capital spares end securily
expenuss for tha instant stalion, as claimed by the Patitioner,
vl Pass any oter ordel a5 1 may desm 01 in e crcuimstances manlionsd above

17



IN THE MATTER OF :  Patiton Under Secton 62 and 79 (1) (2) of the Blechicity
Act, 2003 read with Chagter-ll of tha Centra! Elictticly
Regulaiory Commission (Conduct of Busness)
Ragulatons, 2023 and Chapier-d. Regulation-13 of
Central Elaciricly Ragulatory Commilssion (Terms and
Conditions of Tantf) Regilations. 2018 for revigion’ of
tanff of Sipat Supor Thermal Power Station, Stage
(1980 MW) for Mme percd from D1.04.2018 (o
31 032024 aftar the thiing up exartiga

Patiliomes : NTPC |\
Cora-7. Scope Complex
T, Institutanal Area. Lodhi Road
heaws Dl 10 003

Faspondents: _ _ s
1. Madhya Pradesh Power Maragement Comgany
Limited (MPPMCL)
Shakli Brawan, Vidyul Nagat
Jubalpur - 482008
and others

|, Sameer Kumar Aggarwal, Son of late St 8 K Aggarwal aged about 51 years,
working == Additioral Ganaral Manager [Commaercial] iy the office of NTPC Limitad,
hriing its registened offiue 21 NTPC Bhawsn, Scope Complex, Core-7, Lodhi Road,
Naw i 110003 do horeby sciamnly afirm and state as undsr
1. Thial the: csposent in the Addilional Sensal Mansger (Commercial) of the
Peliionar MTPC Ltd and s well conersan| wilh the facts and ihe
circumsiances of ihe casa-and tharsfore compaient o swear this afidawit

« 2 Thal ihe accompanying Palion under Seciion B2 and 72 (1) (a) of the

j_?";f;' W‘a-“‘ . EEcnoty Act, 2003, hoa bean Med by my aithanzed representative undar my
k .,“'ﬁ{_giﬁ AT WS/ SAMEER AGGARIAL 1
&G—f{: ~F} A, Garchl MAMSAF (Cammeriil) ¥ N
WCoyt 4 nﬂﬂﬂ“'ﬂﬂﬂl{}ﬂ'ﬁ
\ Al = Eﬂr-ﬁ i 3y 10 (0



matruction and the contents of tha same are rus and comect to the baat of my

knowlets ahel bollsl

3 That the contenty of Pamm No 1 to 26 ss mertonad n thes Pabition are
e and comact bassd on my personal knowdsdge, belsl and reconids

maintained i the office

d. That the pnnigxures anhaxed Lo the Petilion are cotract and true copiés of e

respective oniginals.

5 'That the Depon=nt fas not fled any aifer Petition or Appear belore any uthes
forum or court of law with respect to the subect mattor of the disputs

Vurification:

i

E_mu-'*

mﬂtm
i 0 o L ANTED
(TR T T T 1A M

Vesifiod at Noida on this 237 day of Noveriber 2024, that the contents of my above
noted affidavit are Tue and cofrect o my knowledge ang no part of it is faiss and

rothing mat=al has besn concesled thaefrom

2.3 Nov o
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APPENDIX-

TARIFF FILING FORMS (THERMAL)

FOR REVISION OF TARIFF AFTER TRUE UP

FOR

Sipat STPS Stage-l

(From 01.04.2019 to 31.03.2024)
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TARIFF FILING FORMS (THERMAL)

FOR REVISION OF TARIFF AFTER TRUE UP
FOR

Sipat STPS Stage-l
(From 01.04.20192 to 31.03.2024)
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va

PANT. |

FORM- )
Sumunary of Tarill
Sane oF the Poililaner: |WTPC Lhindied
Name af thr Generanay Station; {Sepmt STTS Stuge-1
Pace (Reglon Eirict State [Wesiven Ieglon Silaipur T hihstisenrh
A i Wi Lakdin)
£ Na Purtléulurs Limit m Migd | M0 Wy | awpnas | sdisoa
B | 2 1 4 [ i 2 [] L]
[T [Depteelation LAkl [ FMA0(S8| AT 21058| A7AsaTr| Angnid | 4N930sh |
2_{Inveresi on Loan i EpLmb 538307 FSMTT|  1TDAT A (IR6IST] 10972065
13 (Retwin v Baulty L B SJ607% | spMoua| et S TE T
14 [lnteseier o Weaking Cagitol | B Lkl __GSTIEN | TR 18.00 ¥.13%,11 LINETH| 1268079
4 D&M Expmezs | BsLmh 53R 40| SNTIRIT|  5736v33|  A7ESPUN|  Gr4sken
& |Bpetind Alkinanee (H applicebie) Lkl K1) (LX) b.0i L.oh [
(7 [Hmpesaunion allpmwece 117 spplicuile — s, Lk
 [ieletand e colioyn § geby) =
Lodal RS Lakn ISOOLLLS]  1HOR4E6Y)  IARYTW.09!  IVLAIRTI| 22 i
liamnikect Frved Coot {rmal gae NG fiaid) - . - s : B
21 4 o A ot e Bobechl il B Tan 2070.32 IBs a1 139K 56 |, 288 184 15“ ZE00 04
() i Funl Quuniry b |
3y |lemiled Vsl Comt liparmd Ceal m per FEA -
wpeeved by Beneficiari
Lt o Fuuel (rasntity | ! t 3 !
. (Lenidsd Hisl C=2 | coalipss
23 | G Tguit uther T FSA | Wailen A
(%) ol Friel Quniite Y | | | ! |
24 [lawplet Foel Cost Imporsd Coud diher than TS4 ! MA
(%) 01 Fsl Qawality | | | |
23 Secondory fuel ail cost (Sx-hmil - ReLne T2 & 030 1.029] a074 8,531 S|
j:;“z‘g g"““’” endbus (Dulse'tWh) 24, Esinli P |35 1574 341 L 353 2001

(Petitimress]




PART-1
TORM. 11}
Mimme & ife Poiiuees WIPC Limited
M of the Gensyamag S Sipal STPS Siape-1
Avwniniat b B Ll
5 bk aliainn E H |
5. N Paurthailirs =01ty Syh2i N1 X2 224
[ 2 : i B 3 -
I [Opstiig Capes{ Cos FRLONLE ] B0 E0IE | S0 TI0T0 | IR ELESE | SRS
I A Addides durmg e e pred 1AM W | sl iapEsa| s
¥ |l Deernprislesatinn darmg e yeanzmad STASTE | SL0WNAY | <lO0D0EY| -3IMIOR| 2L
i Loz rermal Simg e yrac - pread = ; = . .
1 A Nishegey durmgihe oo’ aricd LAl s i ¥ L] 44 §e LYy iy
§  Cioniag Caplinl Cem B39, 00030 | S2n Y T0 U Bt | A gRe e | v ARG
* TAwetnge Capital Cont T wataen | osmanas | 900 mdas | 04573004 | s s
5 N Fartiulare 20124 2020-2) Mizl-22 022-2) 2334
1 1 3 4 3 s *
I [Opesing Capiai s wieng) 23] Sou | R AL tNTRIAY]  SMIWE]
T [Ade Addisin dureg fie ven | perind W22 i 1e| oo poaned] 1T s
1 |Lezx: Ue-tannalasion during the year/ perind SBETSA  -(0B0 9] -IBDEAY]  34tebhl A
"I [ T— el thee e [ e L1 .00 .0 Boo LiRE |
$ [AE Dimbhinegn Murlig e yer | gellod e ) JE 48 15Y A5 £155.5) e B
B [Chonieg Capasl Can SIS 22| RAMAR| SIGTELER| WRASYRET| WRENTIOT
T laverage Cupital Cunt VITEIT TR WIMMTAEY| UDITIRST] SASRRLIN] Se SR
Sia ' clabmed Ci Tur sl av rule uf in
1] 1 1]
Na, Futiifers 200930 2030-2§ T ] M2 23 W24
i 2 3 4 . 5 ]
b |Opeding Caisitad O & 0t 6. 061 b it 54 08 i i
D [AGE At dreg e ear | period W 06 nog i omy f.00] arn|
3 et Deupfistion dusng me yeun grend &6 g G fiif & (%1 5ot
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{Prtittmer)]
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FORM- 1HHIANH

PFART-I

Name ul the Pelitioner: NTI'C Limbtedd
Nawe of the Generatiog Station: Nipat STPS Stage-]
tshowin urn on Equity ut Norm
Amount in Bs. Laldhs
6. No. Particalsrs 201920 020-2] 2021-22 2022-23 101324
1 1 3 1 8 0 7
Hetnm on Equity
1 |Gross Opening Equity (Neemal) LTLTRAT | ZITG27] TR.60009 ] LEUMIRTS | LAEITIS
2 |Les= Adjustmenl in Opening Equity
i |Adjosiment durieg the year - - - -
0 |Met Openang Touiey (MNormal) ST AST | 2T | 2TEAEEE0 ) BENLEERTS | LRESTR0G
3 |Add: Ineresse i equity due 1o adidition during e vear [ perind 026 67 140,14 276644 3014 2§ 347127
T |Less Deorease due to De-capiialisation duzing the year / peried 33720 -324 0y ~18].95 -3 T: 63956
8 |Lexs Dedteate doe (o reverinl during the yoar 7 petiod 000 .0 (L) .00 0,00
9 A lneresse due 10/ discharpes during (e year | period 457 44 9704 13541 240b. ek 112008
tr  [Net closing Equity (Normal) LTRTIG2T| 27360839 2RLQITS| LW379.96| 18049148
1T |Average Equily (Novmal] LTRASSAL | EFS0hdi3s | < TRNIRST | Z43T0a0% | 288001681
12 Rme of ROE (%) 1752 i s+ 1782 | 3,782 1w
13 |Tymi ROE al.In1.21 SR 51,555.52 AN 18535 54,074,200

(Petitinner)




PART-!
FORM- 1{1IR}]
Name of the Petitioners NTPC Limbted
Name of the Generating Station: Sipat STI'S Stage-1
Statement showing Return on Equity at Normal Rate
Amount in R Lakhs
8. N, Particubirs pIN LR 1] Joxn-21 2021-22 anaa-13 My
1 £ 4 3 4 5 [ T
Retnrn on Equiiy (bevond the orizmal seape of work excluding sdditional capitalization due to Change in Eaw)
1 |Cirome Opening Equisy (MNormal) 0.00| I6.R2 1682 16.82 1682
2 |LesoAdjustroent in Opemiog Equity n.-:mi 0, W0 0.0 o i o.00]
v | Adjustment during the soar 0,00| 0.} 0000 0,04 0.00)
4 [Net Opening Equity (Normal) 0,00] I682 1682 |64 16.42]
5 |Add: Tncrease i equity due to addinion durmg the yenr / period 1672 .00 0.0 i, 01} 000
7 |Less: Decrease due (o De-capltatisation doring the your 7 period 0.00] (0. (H) (1)) {000 0.00)
8 |lem: Decrease due to reversal during the vear ? periad 0.00] 0.00] | b ) 0.00]
9 |Add: Inerease due to discharges during the vear [ perjod 0.00| 3,00 0.00| 0,06 0.0}
10 |Netolosing Eauity  (Nurmal) 16.31 T6iR2 16,83 1652 1682
11 [Avessge Enuity (Nonsal) ET) 1682 L1682 16.82 16.52]
12 |Raie of ROE (%) 10,005 10,009 0,624 9458 9387
12 Tl RGE 0.55 1.6% .62 1.59 1.58%
(Petitionee )
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FART=1
FORM-2
Llupt Charactecistion
Name of the Petitinner NTPLC Lud.
Nauw of the Generating Sation Sipat STFS Stage-1
[Vaikis Viloek{ ) Parsaoters Uinkid Unbi-11 Unie-IT1
Installed Capacity ( MW) G40 fr(ol 660
{Seluglile COD an per [nvesioment Approval
Actusl COD (Dare of Taken Cvor (ns applizable) Or=100=2001 205-2012 01081012
(it Tl of Moo T Ml it Head it Head i Flisad
Mems of five Boiter Manufaciwe Mig Doeaan ki Daoasn MiF Dhenzzn
L\'ITIW ol Turhine Genwroter Manufacion Power Machine | FPower Machine | Fower Maction
Main Sicans Pressnre st Turbine et he/Cm’y uis'. 4T 297 47
Muin Stvam Temperatore ut Turbine inlet (*C) ° €37 €3 17
[Rietveat Stenm Prowsore an Topbine inlet (kgAm™ ' 43 £.) 43.1
[Relieat Stewmn Temperaturo st Turbine et ('C) S5 553 565
Muin Steam Dow st Turbine et under MOR condition (tops i)’
=03 2025 23
Maln Steam fow a1 Tarhine inlet ander YWO condithon (toms b
) ol § Jge s 0924
[Unit Gross elestricut cutpul wnder MOR MRated conidipion (MW}
S5 h 660
[Unit Girnss electiieal outpnt under VWO condition (MW)°© 0528 GRIE GH2E
fCaaranieed Devign Gross Turbioe Cvele Hest Rate (KCalkWh)3
L0 | fehg Loy
(Cunditions on which desbgo turbine evele beal oty guiranteed
b MCR ) Vit 1]
Eu Mukeur Warer Coqmmmption G 0 i)
Iﬂu.lgn Caguau ity wf Make Up Waker Syster) i 5 z
|Uruiﬁn Copicity of Tnet Coulbig Swstmn
Il.h‘_tlin Claoling Water Temperutie 'y i3 i3 33
[Buck Pracsure Thoundigiabs) | TTouulie)she) TTmmb i k)
[Staam Mow s tuper: haisser dullet undee RMCE contlition {ohahr) P ] i XI5
IStoam Preswre al super beatee ontiet imder I5].A5 253.45 25145
[BACR condition (keiCa’ ] ve4 254 P
Sizsm Tomperalune i super oaler thitie! under Hi S 540
[aICR ondizion () 4401 340 240
Sienm Temperntune a1 Rehenter sulles a1 BMOR condition (0 L4 68 %6
Il.ltllg! # Cruunyrfersd Baales EMclznes g e #e37 0627
[Desien Fucl with and sithout Blending of demestic/imported canl Coalof 330 | Ceal of 2300 Coal of 3300
' ' KealKg GCV | EolKgaoV |  Kealg GOV

28




PART-1

FORM-2
Llant Chapacteristioy
[Name of the Petitinner NTPC Lud.
Nauw of the Cunerating Station Sipat STPS Stage-1
[Cart{a ! Mineki{a ) Parsmsters Lindi-1 Linbe-1T Unie-108
Type uf Cauvling Tower Enduved [3ufl | Docuied Direft Induced Dyaft
Type of coofinz system’ Cioged Corpit | Closed Cirenil | Closed Cirpwi
Typw of Boller Feed Pusmp’ 51 Tirbyine Dtivin| St Flirbirig DEvei{St Turbine Drivin
Foel Details”
=Bty Eoel Cigal il Ciul
=S ey Tl 1.0 LT LD
= ITerintn Fuely A HA A
Topes ol S01C copital syslet
Types of NOX eofitrnd yslen PO smbnnng insdler Iheplemaibziinn, Die=Mox lnmalled
|Eeinils el 5PN cantio] ays=ten ESP
[Special Featusii/Site Sprcilic Features’
Speial Tachnologiesl Foutures’ Supier Critlcal | Sopes Crifical Super Critical
avirommeéntal Hegulativg relsted funtures’ ggp LSP EEP
Any otlier spoecial Telifures FOD, DhesMox:  [FOD), Debfox  [FGD, De-idoo
I2 &1 Turbime MCR condition.
3= welth 0% (M1 mbke g and dtld!!s i:mlir:;__ wiipr W nrpbralure
T L 1 weratioys, 0% (N1 irpbienip md o el wepler termperature.

: With Perimmanee coal hugad oo [Higher Heasting Vitlue (HEV) of foel a8 st BMUR) ot pul

51 Clesed cireuil cuoding, wnop throusk cooling, ton cunling, named| dredi cooling, indured diafl ool ele.

i Motor drieen, Steam tirhlps debven sip

70 Coal ey nsnesl zes or Napilie o e s

§: Ary ity specilic fratore such o8 Mery-fo-Rtoound, Vicinity {6 sed. lninke foskoup winey gysmma ef¢. seruhbers o, Specify all
19: Any Special Teehinologieal fenture Hie Advaivied clam PA lechmology bt G Tirbine, ele.

l1I1.I- Environmental Regulation related feaetures e G, ESP and ate;

Feiltlonr]
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FART-

FORM-
|Bipal !’ﬂ!ﬁlp-l
anr m-!lhmh]
Partiestars ten ;Tl_“'l‘} 10030 | IwEean | soeer | oiern | o
i : 3 i [ i ] []
Haap flae= 0f lemarm o ity §3 -1. IE EET i350] w5 M [T
E‘?‘-'].H' ‘.'fm““ Expitty m i " - i3 LI_;I'_'H ol Tand -.Hr'_
e T Sise ', Tesees] 1veaman| vramn| rrevan] aTH|  unAn
I::LF Acwailabiitlpy " [T} [

A6gH e Sendent: L1 - - LW B8 [ 4,00 L0
[Pk Fisuts . B . saon]  umpn]  esoal wagal
|OfTene Mo % . T B0 as00l  Esoal WSO
|in Lo Vinmans Semsani Cf-Pealy “ = Ho0]  sson] el el
|Peake fleua -, . . psonl |  geng] wnend
|oatt ek |l “ P b wob]  Esob] esed] a3
|Aatiery Enesgy Conmmminen * s3] 4B 6 g3l 62 i 24
|Gvwsa Srating Hiew R kCalk®n | [063] nDrest| moan] sl Bus] 3en
|Eerectle Fiss| O] Crummunnree il PWh [T [ &40 [T 04 sl
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Pari-1|
FORMM-3A
ADDITIONAL FORM

Calenlation of O&M Expenses

Name of the Company : NIFPC Limited
Name of the Power Station : Sipat STP'S Stge-|
Amount kn Ha, Lakhs)
S.No. Paritcalars 201820 2020-21 2031-22 an22-23 2023-24
! 2 3 4 5 7 4
I 1OEM expeases nnder Reg 35{1)
la | Nomustive 4001480 41520.60] 42985, 8 44490 40 400154 B0
2 [O&M expenses unider Hep 35(6)
Ja |Water Chiargss 42740 7313401 723144 7451 .32 728152
Ih  [Secutivy capeniies 104320 19782 2ON2 28 2427 91 22991
e |[Capital Sjpides 257932 537742 2683.00 4804 23 BTEH.4
3 OB sapeises-Asl Thansportnlion 410,68 LARE A0 L4361 70513 A5054.80)
Total 0&M Expenves 5248540 SRTI8:27 $7347.2) HT359.18 9745848

“*The Hon'ble CERC has already decided the ash mnspartation sxpenss for 2018-22 psriod vids its order

diated 28. UL 2022 i peticlon 20502021 Adccordingly Be 10819 lak{ Tor 207 1-22 Bt bedn decided and id final,

*** Agn Transparation swanses osimed for FY 22-23 and FY°23.24 are after adusimant of ash sales revanus fram auh mnspotation
sxpanEes incumed. Further, provisions billing of Rs 719561 lakh in FY 22-23 and Rs 3154537 jakh in FY 23-24 (@ a0% of sxpendiure),
has been done fo the benalicianies Petitionor]
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FORM-IB

Ihhﬂﬂlnlﬂ'rlﬂumy: NTPC Limited
of the Pawar Statlon : Slpat STPS Stage-
Ra. in Lakh
S.MNo. Particulars 2014-20 2020-21 02122 2022-23 2023-24
1 [Totel Ash Transportation Chirges Incurmad 81839 383275 JB44.23 13550.T8 S48534.T7
|2 lincome from sale of Ash £.00 0.00 125.80 177.58 o)
3 |Net Ash Transportation Charges for Sipat-ai
) - B38.38 3832.75 38720.43 12372.90 S4514.75
4__|No} Ash Tranaportshon Charges for Sipaidl R LA 1744,35] 1477 82 £377.78 19458 80
5 [Nt Ash Transpuortation Charges for Sigat-i 420.58 1583 40 2342 8% TRE5.NT 350B4.86
Noto: Ash (rensporinhion charges far 2018-22 1wes alnesyy been decwed by Homtis Commission vide 53 orger daled 28. 10 2022 in petlion no
S0EMP2021 and s final,
Petitioner
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PART 1
FORM- 5
tract of itted Cupital Cost fur the existi rojects
Name of the Coampany : NTPC Limited
Name of the Power Station ¢ |Sipat STPS Siuge-1
in Rs Lakh|
Lasi datg of onder of Conimistion for the prajee! Date (DD-MM-YYYY) 06062022
Relference ui petition no. in which the above ardes was passed | Petition no. 445/GT2020]
Frllowing details fwhether admitted and for considered) os 2o the Lisi date of the perod for
witich T is spproved; m the above arder by the Commission: (=s on 31,03.2019)
(Capiml coal et =
Amount of un-discharyed labilities ineluded tn above (&
Iotming pirt ol sdmithed copital  cos)
Amount of un-dischiarged lishilities. comesponding to above NP
sclmitted capitsl cost thut not fonming part of admittzd capital
st bt ullowed on cash basgs)
Iﬁnm Noaustive Delt (. in akh) f.48 176 A5
[Cusiularive Repayvrent 5,55 240.21
Net Nomuative Dety F2946 65|
Normative Equity 27775437
1Cum fative Depreginlion 555240 064
Freehold land 3552.08

(Petitioner)|




rm;]

FORA-
) [0
|Name of the Company : NTI'C Linsited
[Name of the Power Stathm = [Sipnt STPS Stage-1
in Rz Lakh|
|iz=r dare of order nf Ui o 1:e projec |=l.ln|¢ OT-MM-YYYY po0e T2
[Mefemnne of petitian na. In whith the tibove ordes was passed  [Petition no. $15/GTIEEN
[Fullowing deteils { whelher sdnatiied sad ot cormidored) e o (be lost dete of e perjed for
whigh el (4 sppriyed, in tie sbvives oedier by thie Comimiaeion (ad on 31 03_20204)
[Capateon e
Arrpouin] of up-dingherged Tindilites: inclided in fhove (&
fyring gt of mdmiitied capiial dost)
At of un-tischinged iabifities: cormsspanding 1o abive EELIED
admited copital coaf (bul ool forming pedd of sdmiced cepitnl
cant belitg aliowes on cesh be=ii)
|Gross Niemative Debt (R o Juk) & 77452 76
[Cummubsiive Repaymen 12033743
]NH Nureative el 3.56.500.54
[tormative Equity 2.90,510.47
|Cumulsgive Dopreciniion 12133741
[Frontiota fang 358543
{Petitioner |
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Form-7T

) _ Partd
Namme of the Compamy NTPC Limited
Mame of the Powar Station Sipatd
Particulars

Sourte of Ldan KEXIM Loan |
[Cumrancy usn
Amennt of jtan seclioned 354282260 00
Amauil of Grosa Lash deawn uplo

24 062012/ COD 35,42 52.250,00
interest Tupe Fimp

Facsd Inbornst Rato | anplcatle AST% ¥ |
Fm Rizs, f foaling inlerest -

Madgin, it fioanng inkerest rate -

Are there sy Capa [ Flpar HO

I above It Yes speaily Caps / Fioor .
Moratoriim Patiod _3.53 Yean
Mosatanam efféch v fram 04 -Aug- 2004

fria 12 Yougrs

Roiyiman afective from 14-Aug- 2008

g fremusny Sam| Al
Hllm.l_\'nmm irtanlhiiaen 24 |nitalrments
Niirma of the Projects Spat | |
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Data tor Tilfing Dhuirsg up petliboos fe 29896

tonmy ol i
Homs of the Powur filunon

FLpEN-

Farkilarm

=aitce of Loah

el

MW- AIGCRE |
T purpreni wininnant 523,000, o TG
B Ftinge file (1 233015 -
T phicen b Yo secdl dutadd -
fad Crate )
518 j
“Nami o7 T Pragnets |
Eﬁ@'. ' T O
Taind 0 B000

LTI

* T Irmesesl cale Iy engilaive of woihholding s 8 Sbih w o ¢

Y Sel ™G
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Staternunt Glving Detalls of Projeet Flnanesd thruuyh s Sombination =f loan
Tﬁﬁmﬁ'nn DRAWAL MO

R N Unsotured mefﬁ ici ‘
R

B of Loan
P AR
T of (e
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Statermant Giing Detalls of Prejeet e thraugh & Sombination = kaan
TRANCHE NO

Fpﬂunﬁ.-m
iprrEny
il of 1.pan

P PRI

T4IRIMT ADDN DONG4
1407 2017 0.00% Doot
42T 00N DOnms
MO ENNT OO DODG
11402 3017 4 00% D04
Q2T 000% DOonGe
i p2 2T bors Do
|1ES2 ET L00% DOUT
£ | 102 31T 800 DO
18220 2077 A00% DOA02e
M2 EMT RD0H DOOGM
1202 2017 200% DODORS
: 1AREIUNT B0
EEE 194002017 WO0%
1422 50T 400N DOloRe
7 - |02 2017 B00K DOnO2E
110213017 0ok DODIS
Total Allocuted Anvoun 11,50,00,00,000)
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Arsaintd

i [ 5 01T THOON Danims
03,006,500 | 28092013 19900 DOQGoG
4808 5012 TOOED Conene

! 12 TOUDD 0GR,

15, 28.00.3012 TOOOO (U0DoE:

DA | S0 012 TCI00 Do00oe

11 . [ |39:05 2012 TOODD: DOON0S

(= 1 [N O0.C0D 135 06 3012 10000 000G
AR 3606, T3 TRO0d TR0

1] ﬁ%%mm TOOO0 (0003
F&ﬁﬁﬁu a5 00 00 000 [22.06.212 TON00 {00008
RGHGADH 3,00, 00,00,000 128,05 2012 10000 DO00E

Tukal Alfecatid dumount 5.00,00.00,000.00
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_ 002 131.33 2013
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Total Alocated Amirum
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BP NO S0500007TI1 Toonm DM
Tairce of Loan Cofporation Bankdv
IE;:TM.W Eég 70,061 [
!I'I L L
0,05, 00,04 A00

10208

2 Yearm
{U Yoaily Irrutakeents

TETRIRE

2R
E,ﬂﬁ 'I.EI_HI'LE
14%0,00,00,000] 11,01 2018

107 Or 4 1100304

1,05 84,6, (A
] ] %I_mt}ﬁﬁ
: 107 1078]
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Ferm 3

THANCHE HO _
BP NG B0TO0000T 1 Toonog1 Donn20
Upvsscsrud Loan From PEC-Y |
of Lo
Gy :
Ariblire of Loan =00, SO0, 00
[oial Drame: grrnurs 5.00,00,70.600
LIRS L ie I
T i
Floect el R -
Basw Race 1 Fioaiig liserest  [DOUI0 - B 400
\igin I Fioating rtsres: ~|BOD00
i [Masie any Cood’ Flos ¥i |
L T I Hm i il
1 = -mmmmu
Pt -
HJE i Pt EYeaiw
M orabiw iy Sroey fEF5E]
ST P (G
MeEstoniim) '8 Yeal
REpEyme Ao 80 Ui by Ininfsmminis
sayerienl i1 FIFQ
ire Pesmagroer] T ROr.01E
Bais mxghanpe Haes H1
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|[Fresect Cooe




Ferm 3

. . THANCHE NO _
BP NO 5070000011 Too0o1 Dooan
Upsscurud Loan From PRS-V |
of Lo
Gy :
Amburt o Loan * 0,00, 00, 00 0
oitst Diremes srvour & 000 50, 00
l-l- i l' 1} I :h"'.'r I
e |y oy
Finect friberes] R -
Basr Raom 1 Fioaiig [terest  [DOUIES - 7 L4
Lr::l?-m_T_! Y e ERO0031
P [T any Caoe’ Flobs ¥ih
L T I Hm i il I
1rAl yus. shwcty Cap
it -
ujir i Pariodt & Yeurn
Moralias um EEE
ey Pewioo (inG
Mistoniim) '8 Yeais
REpEyme Ao 80 Ui by Ininfsmminis
sayerienl i1 FIFQ
i ires Plesmagroar] Moo TROr01Y
Bais mxghanpe Haes H1
Dain of Base Evcrucgn Hae . 1N
-
|[Fresect Cooe
.. it
15,000 00
mﬁi
Total Alocated Amount 3,00, [0, 00, 000 00
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(i) Floating rate, interest basis and withholding tax rates are as per mail received from IF on 10.10,2024
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ams of thi Emuﬂlﬂl stalitn o
. YEARS
E/No Partlculars
2018.20 2020-21 022 2032-23 023-24

1|CERS THTRA GTATE 2= 155 Zoea 12 18402 .05 413001 2TESAT
21 E0GON APC 201925 '!2[!-1’.'-._1 s (TR 14171 70 !EI_EE-H’E
J|CESS ON ARPC Ga0.43 GG 51__5.1 1 HTE. T4 g3 45
41ED INTRA STATE F 100 A4 1181, 55| g 1280 47 167793
Total 16277.81 17343.40 14541.68 18431.97 21358.53
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TRUING UP OF TARIFF
of
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PART-

— FORA- 1D
Name of the Petttivner: NTPC
Nawne of the Gewersting Station: Sipat-1 (Fuién MW)
COD of OMS: 14072022 (U-1&3), 09,10,2028 {1-2}
famaonnt wm By Lakh)|
3 Particulars I ! FTTEEY '
No, - i 20332
| 1%-20 | 2030-23 | 2021-22 (10 3033103 303) T I oG
! 3 | ] I g
| [Capital Cont s o0 CTID | 1967 501 I
e L L e s | |
1t Wahgmal TENC i
1e |Loon ERY Chorgedd i PEL :
2 lEpening Caniml Cra 196750 | Lo %0 | 195195
3 [Addl Addition during the yenpesioil KA = | - | -
4 | [Lesa: Ere-copluilisation duing the yéntipiering - | = | -
5 |Lwss: Reversal amesogsthe yoar | poriad | - | -
6 |Add: Digchunges dunng tie yaur period - | - | -
T |Eloahim Capliyl Cost | 196750 1067 50 21951 7%
i_lAveruse Caplial Com ; | 1.967.50 : 1.967.50 | 385338
|
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FORM-I{TEA)
MSame of the Petitioner: NTPC
Napie af the Generating Station: Sipat-] (abid MW)
COD of CMS: 14.07.2022 (U-1&3), 09.10:2023 (U-2)
[Amuount in Rs Lakh)|
E Nei Particnlars 21223 02324
i i s AVLTIZLA3N) | (] A2B8.0.25) (9, 121331 6% 24}
I F 4 3 4 5 ] T
Return on Fyuity
| |Groae Opeming Tquisy (Nermal) 570,25 59025 48537
2 Lees: Adjustieent in Opening Equity - - -
3 Adjusiment duriig the vesr =n_|| : =
4 [Nei Opening Equity (Rommal) 50025 38025 #85.37
5 |Add: Incrense Inzguity deeto - . -
additon during he year  period
T Lo Teorcone due {0/ [e- - - -
copitulaation duthg the yer © period WA A NA
¥ (Less: Deciease due to noversal diring - - -
the véar | potiod
4 Add: Incrense due to didehorges : : B
i e ywur / period
10 Net dlosing Eguity (Normal) 30025 591,35 ABS.J7
1T |Average Equity (Mopmal) 25 b 1 38537
12 [Rate of ROVE 12.723% 14.541% 14.541%
13 Telul ROE TAI0 HE RS 12874

(Petitionrr)
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PAHFIF
FORM-2

Hame of the Petitioner: NTPC

Name of the Gensrating Station: Sipat-i (Ix640 MW)
COD of CM5: 14.07,2022 (U-1&3), 09.10.2023 (U-2)

ECS Characteristics

Name of the Petitloner NTPC

Name of the Generating Station Sipat-1 STPS

Unitis)/ Block{s)/Parameters Inhil MW

Installed Capacity ({ MW)-Coal Based {980 MW

Actual COD (of CMS) 14,07.2022 (U-1}, 09.10,2023 (U-2), 14,07.2022 (U-3)
Type of System Combustion ModitTication System (TM System)

Mame of CM Manufactyrer M /s GE Pavwer Indla Limited

Special Technological Features

Any other special features |Low NOX concentric firing system (LNCFS) with Bypass Over Fire Alr

[BOFA| dampers

Nox Control {Combustion Modification System)

|Less than the 400mg/Nm3 E6% 02 dry bash at 1D Fan oltlet.




Natww ol fhe Febitinnen NTPC ,
Nasis ol the Crmmrailug Hlalbue: Fipal-l Dt MIWY)
D e M) DT RS (U LK), Y3003 (L2 T
ansurulary e Ee Sz I £ T S e
i 1 i 4 3 i E
 Fartm of Lemm cw Hipuury s " 5k 1208}
P R b 1 iram
W= ] 3 137 lada)
r A adlabilng » 2
Ailiary Uneses Cormppidn, X T
Lk | B Elabs Bl i Rh FI re]
PFarl Tl Capraagition TR WA
Freny e b i "
§ o i rendury e Cal f Y, ws Mamdha HA i NA HA
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FORM-3A
al T ADDITIONAL
|FORM
Wame ol the Petitliner: NTTC
Mame of ibe Ganerpting Statinn: Sipar-1 (30 W)
COD af CMS: 14072022 (U-1& 2, 09.10,2023 {12}
R i Lakh)
, NIEL 101324
|5Ne, Particalars Thie-1a b H mn.a
(LA 3 ATy [ FELE WIELT) L {TRA TN} AT
I 1 J 5 L] 7 R
1| OS%M exponses unider EI'E-HUH T
In |Normative OM expenses- ECS %38 48,71 a0.40
2 |08 M exponses winker Reg. 35(6) NA KA MNA
I8 | Witer Charges - -
Ib |Siecoiity eupemes - - -
Total (M Expensen IS 0.7y a4y

Petitiants
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PART-

TEERN)-9
Mammiz Al Ul IPetiineer: KTPC
Mt af U Comanating Stathon: S (500 MW
ety arevas: 1T T | e LAY e 2028 12y
Far Finnacial Year HI32-23
s Labkhia
I0E-2N (1407, ML 3003 TaLN)
-1} 1ieni of Witk ot ACE D abaieid CAstialy Kegulailons Iustification | Admitied Toat
[ ngsier which try e
eyl Acend! Lp- Canh hasn 15N el I isidive, if
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Name of the Petiioner NTPC
Name of the Generating Station: Sipat-1 (3660 MW)
COD of CMS: 14.07. 2022 (U14&3), 09.10.2023 (L-3)

PART:]
FORM-10

i Amount in Rs Lakh)

Achial

Admitted

Finangial Year (Starting from COL) ) L B

2020-71

200-12

2022-1

202324

211520

2071-22| 202233 22324

1 2

9 10 12

Ameciant ﬁ]:ﬂhluni im Worky qur.t'll'nnunl

Financiing Detuils

L=l

L2

Loan-2 snd = on

Fapunity

Diyterial Hesvurces

Dibers (PL spesify)

Total

Tistal Leoan Additional capitalisation is financed in DebtEquity ratio of 70:30

Patitioner
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Calculation of Deprediation (Suplementary Tariff - ECS)

PART|
FORM-11

@ ol the Petitlioher: NTPC

Name of the Generating Station: Sipal-l {(3x860 MW)

COD of CMS: 14,07.2022 (U-183), 09.10.2023 (U-2)

{Amaouni in Ka Laxhi

SLMo. Name of the Assots Grom Biock a3 [Dupreciation | Grows Block [Depreciation for | Grows Block aé  |Depreciation far
on COD Unit-485 |Rates ga pev  ((31.03.2023) lap23.23 an 11.03.2024 2324
CHIE (14.07.2022) [CERC
rﬂipmumm
Rale Schodule
(F078-24) 2022-23 (14.47.20224 _—
' 1032023}
i CM Siutsin 186750 b 2N 185750 103 .82 255125 15583
[TaTAL 1967 .50 1,967.50 103 .58 1.951.25 155.83
Waigvied AVerage Ratg of
Dogreciation (%) 5.8 528
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[ = Rs Len)l
Tk Mk
(T 208
| b R T A28 | i QU2s-30 002
oo f Dy | 2] LiLk e
1] ~ I 4 [ 7 { ] s - 10
1 [Pesning Captal Cant e B0 1967 50 W81 35
o |Cleming Caphad Cowt 15AT %0 1907 50 24984.78
% [Awersph Cabitsl Cosl 1 97 5 198758 78931756
4 |Frestiokd land . = =
A[) [T Zaupm=its shd scillwins 3 . -
5 [Hwwe of dopmcanion® F3H| 26| |
§ |Depmoatis vaic Y ITRTE 1T LHOETR
7 [Baianos (el fihe 5 i Deginpirg of e
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10 |Cepmcsting znnualised (¥ 10388 LET ]
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Sedrimed % on O 42009
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Name of the Pelifioner

MNamee of the Generating Station:

Sipat-1 (33660 MW)

[Cugitul Cint Vabieaiey

Peuired of Directon. Agenty approving the Caplral
fecst eatimitey:

Baued of Direcine

Date of appouvisl ol the Capital cosl ertimates:

) 032018

Comprleted Cost

Fnrﬂ;u’ Compannni, H‘ln_y_ (In
[refovin Comency) [in Ra Crs)

Millien S § ar the

ymestic Companent (Ra. Crx) 295125 2935123
[Capital cost Tichading TR, TRIDCE FC (Rs Cra) 2.981.25 205125
Seheditle of € islonig

Date of Coimisnioning of Chd in Uaii-1 14.07.2032
Date of Commisgioning of CAM in Lniz=2 00102023
[Dale of Commiissioning of CM i Gnit-3 14072022
[etitioner)|
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ol thie Peligbumer MTFC
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P of the Petiiengr; NTPC _
Poanme il ke Crrmeral g Sintimn: S0 (el AT}
CHIDY Al CIVES: 107 20T (U= A5, (V. (L2020 (11-3)
i oot i s Tl
A .
(Exinting) A 134 53] 01524
oy TarReehs sy [BAI0 ROBIE Q0T g,
. LA Z5N00.2T) | (L3012
11 | A 4 5 i 7 3
Mo of diti i yesal ans] b Bl
7 [Gemt of Limestona/Reagent Stock 10 days A MA Al
ot af Limestonef Advarne=
Payment {eme=nt 30 Dann HA MA r-tnl
1 |Receivables 45 doys 43,41 4i18 &).83
MA bk Wi WA
3 [0 &M Eapansss | it S i inj
4 |Mawmtenance Spanes Lorirg T Kis 1278
S (Total Working Captial Li.03 s 8.5
& [Mote of Ineresz LY (i} 1100 1Z.00
7 [Wtetest on Wotking Capital 142 035 )

(Petitbanrt |
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Bafore the Arbitral Tribunal
Comprising of
Amrendra Prasad Choudhary, Ex CMD, RINL, Sole Arbitrator
In the matter of Arbitration between:

/5. PMA Construction Co,
Plot no. 7, Baiaj apartment, Flat no.l. Trimurtinagar,

Ring road, Nagpur
Mazaharashtra —340022 ~.Clalmant

/s NTPC Lid.

Sipat Project affice, Bilaspur
‘Corporate office : NTPC Bhawan, Core-7, SCOPE Camplex,
7. Instrtutional Area, Lodhi Road,

New Dalhi-110003 ~.Respondant

In regard to: Construction of read and storm water drain in NTPC, Sipat
Township, Bilaspur, LOA No. : CS/2005-06/4205/511147 Dt 19.11.2005

Presant:

For the Claimant: Mr, Hajendra M Parate, Advocate with Mr. Ashok Agarwal
(Partner) and Mr Mayank Agarwal, Clalmant's Authorised Representative,

For the Respondent: Mr. Bharat Sangal with Mr R B Kumar, Ms A Deka, Mz B
Kushwaha, Ms V Garg Advocates along with NTPC execufives : Mrs Radhika
Rathor, SM, Ms Rekha Siiekar, SM{C), Ms 1 Kushwaha, Gfficerflaw) and Nir Bijay
Kurmar Sethi, Mgr{C)
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AWARD
16" September, 2020

1.0 Invoking Arbitration : This arhitral tribunal has been constituted by the
parties in terms of the General Conditions of Contract (GCC) for adjudicating the.
dispute betwesan them relating the Construction of road and storm wister drain
in NTPC, Sipat township.

2.0 Parties to the Arbitration:

2.1 The Claimant is a registered parinership firm, PMA construction co,
represented by s lead partner Shri Ashok Agrawsl, located at Nagpur. It
claims to posssss relevant sxpertizse and knowledge of Complex
Engmesring Projects relating to roads, drains and its associated
jobs and besed on that the Clamant wes engaged for the
comstruction of read and storm water dran in NTPC Sipat
township at Biiaspur,

2.2. The Respandent, ie., NTPC 3 an Indian Public Sector
Undsrtaking and a Government of India enterprise regnterﬁ:l
under the Companies Act, 1956, Ths Respondesnt Company is
engaged in the business of generation af elsetric power and allied
activitios,

3.0 Background of the case

3.1 Respondent awarded the work to Claimant wide LOA no. C5/2005-
06/4205/511147 Dt 19,11.2005 for an amount of Rs 4,40,61,785.62 for which
bid was submitted on 29" April' 2005 agalnst open tender. Schedutad date of
commencement & completion of work as per contract was 15112005 &
14.5 7007 respectively [contract period of 18 months).

3.2 Completion of work was delayed due to various disputes between the
parties during execution of works. Respondent granted extension of time upto
15.9.07. However as per the record, further tims was not procsssed by the
respondent as na regquest was received from clalmant. The dispute arase in
‘deciding the date of compietion,

3.3 Since disputes were not resolved, Claimant invoked arbitration clause vide

letter dt 10.5.2010 to CMD, NTPC as per Clause 56 of Contract. However,
arbitrator was not appainted and therefore Claimant filed petition in Hon'ble
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Chhattisgarh High Court. Subsequently the petition was withdrawn and again,
demanded for appointment of arbitrator an 26.11.12.

In response, NTPC appomted Shri Y. V. Rao, the then ED Sipat as Arbitrator.
However, Claimant again filed petition in H'ble Chhattisgarh High Court on dt
4,113, The Claimant requested the Ld Arbitrator, to keep arbilration
proceedings in abeyance till the case is decided by Hon'ble High Court.
Subsegquently, petition of High Court was withdrawn. Meanwhile the then Ld
Arbitrator superannuated, and proceedings remained in abeyance.

4.0. Reappointmant of Arbitrator ! The Claimamt demanded CMD-NTPC to
appoint substitute arbitrator vide letter dt 27.1.18 and accordingly, | was
appointed as 5ol arbitrator vide CMD-NTPC letter dt 14.3.18.

5.0. Commancement of proceedings : The undersigned, Sole Arbitrator had first
hearing on 5.4.18 with both the parties slong with thair Ld counsels. Claimant
was represented by Shri Rajendra Parate, Advocate, Bombay High Court. The
Respondent was represented by Shri Bharat Sangal, Sr Advocate, Supreme
Court, and his team. Schedulz of procesdings and initial payment ol fess were
decided In the protesding.

5.1 The Claimant filed Statement of Claims {(5OC) on 15.5.18 and subsequently,
Respandent filed Statement of Defense (S0D) and counterclaims on 318,18,
fejoinders were filed on 30.9.18 & 30.10.18 respectively.

Following major issuss emerged based on S0C and 500 which got argued taking
references of arbitrational domain set by government, contractual terms &
conditions, several oase laws cited by both Oaiimant and Respondent :

5.2 Arbitrational lssues :
i) Whether Arbitral tribunal is always bound to decide in terms of contract
provisions?

i) Whether CPC or Evidence Act are applicable to arbitrations ¢

il  Whesther respondent is bound to file documant asked by daimant or he
can refuss it under the name of confidentiality or internmal document?

lv) In case of ambiguity of contract clause giving rise to two different
interpretations, which ore will be applicable for deciding an issue?
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Whether claimant’'s acceptance of lesser payment or respondent's
unilateral decision debars claimant to raise claims? On whom burden of
proof of coercion/undue influence lias?

vili)

ix]

%)

X}

xiv)

xvi)
xvii)
i)

Kix)

What was the date of actual completion of work 15.9.07 or 20.5.08 2
Whether Stone streening in road work was substituted by moorum
screening, (a) by mutual consent or unilaterally:.and [b) whether for taking
undue advantage of claimant’'s mistakenly quoted (ow rates for meorum
as claimed by claimant or for some techinical necessity ¢

Whether specified 80/100 grade bitumen was substituted to 80/70 grade
due to ban by Chhattisgarh state Govt and whether claimant IS entitled to
the payment of increased prices of bitumen?

whether damage of roads during construction occurred due to defsult of
elaimant or respondent, and whether claimant was entitled 1o payment
of such repairing cost 7

Whether Respondent forced Claimant to deploy extra resources and
whether Claimant deployed so ¢

{a) Whether earth transportation quantity was paid less than the actual
and {b) whether 3 km lead pald earlier was reversad o payment of 1'km
fead 7

Whether Royalty was revised by Chhattisgarh State Govt on minerals
during contract period and whether claimant was entitled to
reimbursement of the difference in royalties 7

Whether retentions/deductions made by respondent from BA ilis were
iustified as per contract ? Whether those can be rafeased 7

Whether tha delay in completion of work was attributable to dgimant or
respondent ?

Whether respoandent has committed breach of contract as claimed by
claimant?

whether additional tack coat was required to be provided, was it provided
and was it payable?

Whether Bank Guarantess [BG) extension charges for kesping thosa alive
are admissible 7

Whether Price escalation was payable including extended period ol
contract, as per actual work done?

Whether Fimal bill payment was withheld by Respondent for valid
contractual ressons?

Whether claimant is entitied for loss of profit and overheads 7
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xxi}  Whether clarmant is entitled to payment for idle resources on account of
delay in completion of work 7

xxif)  What claimed interest are admissible?

xxiii) Whether cost of litigation is payable?

xxivl Whether counterclaims of Respondent are admissible?

ssunder:

6.0 Issue no. {I) : Whether Arbitral tribunal is-always bound to decide in terms
of contract provisions 7

6.1 In ordér to set the tune of procesdings to have falrand free judséemesit, the
Respondent’s Ld counsel, Mr Bhatal impressed upon the fact that Arbitral
Tribunal being a creature of Contract Agreement, Is always bound to decide in
terms of cantract provisions.

The Claimant’s counse! countered that, as per O 57 of GCC (CD-1/18%), “This
cortract shall be governad by the Indian laws for the time belng In forca”™. Also
referred Sec 28 of Arbitration Act which stipuiates that “the arbitral {ribunal
shall decide the dispute submittzd to arbitration In accordance with the
substantive law for the time being in force in India”. Meaning that, in case of
contradiction between contract clause and Indian Law (including H'ble Supreme
Court and High Court judgments an similar issues, since thase are also regarded
as Indian Laws), the later will over-nde the former; hence decisions based on
such contract clauses will be invalid.

6.2 The Respondent's Ld coursel Mr Bharat cited case iaw that:

H'ble Supreme court In Central Bank v Hartfoed fire dt 11.9.1964, held that, “f
Intentions af parties could be oscertained from the wiitten instriument, the court
would give effect to thar intention notwithstanding ambiguities in the words
used or defects in the operation of instruments.”

The Claimant’s Ld counse!, Mr Paiate countered that, the case is not applicable
to our case, since it it much prior to the Arbitration Act 1996 camz into
existence. Secandly, the rule is from Laws of England; whereas in our case,
contract is governed by only Indian Laws. Thirdly, para referred by respondent,
was nat judgment or ratio of H'ble Court; but what appellant argued, an which
the Court expressed in para 9 & 11, that the rule is not applicable to the cited
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case and dismissed the appeal vide para 20. Fourthly, para 12 of the case,
mentions that “poarties to contract were free at the beginning to decide the terms.
of the contract”. In cur case respondent alons has framed contract clauses.
Claimant was nol free even to taks any deviation as ger C1 21 of NIT (CD-1/136).

The Respendent’s Ld counse| cited another case law that, H'ble Supreme court
In Associated Engg vs Govt of AR, dt 15.7.1991, held that, “Arbitrator cannat
act arbitranly, irrationally, copricously or independently of the contract”,
Further held. "arbitrotar who acts in manifest disregord of the contract octs
withourt jurisdiction”,

The Claimant argued that, cited case is not applicable to our case. It was in the
context of daims swardad despite specific prohibition in contract, sithouzh the
prohibition was nol violating any indian Law (compilation-l, page 13 para 10;
page 14 para 12; page 17 pama 21; page 18 pma 25}. In our case, claimant s
challenging respondent’s only those misinterpretations, coercion, wnegual
bargaining power, abuse of power ete, which are violating Indian Law.

6.3 Thi Clalmant’s Ld counsel cited a case law on the subject as:

* H'ble Supreme Court in Assoclate bullders vs DDA dt 25.11.14 held that,
“Any term of the agreement which is patentiy arbitrary and/or otherwise
artived at because of the unequal bargaining power would not anly be ultra
vires Article 14 of the Constitution of india but olso hit by Section 23 of the
Indfian Contract Act”™, (CD-VIII/882 para S8).

o Hhle Supreme Court held in Natioral Irsurance Co, Ltd vs M/S. Bbghara
Polyfab dt 18.9.68 (CO-VIII/1052 para 48) that “principle is that the courts will
not enforce and will, when called upon te do so, strike doven an unfoir and
unrensonable contract, or an unfair and unregsonable clause in a contract,
entered into between parties who ore not equol in bargaining power”®,

G.4 The staterment of respondent at B.6 page 6 of written argument subrmitted
by them on 1.8.19 found important t be noted &5 quoted below !

"It is noteworthy that In the grab of 2pplying fundamental principles of CPC or
Fvidence act to the Arbitration procesdings, the parties to the same cannot take
advantage of specific provisions of the CPC ar the EA act. What it implies; that
the principles of natural justice, right of parties to place their case before the
Aubitrator, the right to receive documents and pleadings filad by the other side
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etr are preserved. This doss not mean that the strict application of provisions of
the CPC and BA is permitted”.

Thie arbitral tribunal taken 3 note of the above for giving due importance while
passing the award,

7.0 Issue no. (i) : Whether, CPC or Evidence Act are applicable to arbitrations?

7.1 The Respondent’s 1.d counsel Mr Bharat cited Sec 19{1) of the Arbitration
Act. stipulates that “ The orbitral tribunal sholl not be bound by the Code of Civil
Procedure, 19085 of 1908) or the indian Ewdence Act, 1872 (1 of 1872)".

Mr Parate, Ld counsel respondsd on the above mentianing that the gbove act
daes not debar arbitral tribunal, but gives full discration to apply those principles
of Indian Laws, wherever necessary, in the interest of justice and faimess and
ignore the technicalities. Further, 25 per O 57 of GCC (CD-1/189), this contract is
governed by indian laws supported by Sec 28 of Arbitration Act. Hence contract
and Arbitration Act both, themselves pravida that CPC and Evidence Act, being
Indian laws, are applicable to this contract

7.2 Respondent’s and Claimant’s counce| both cited further cass laws as undes:

« Bhatia Intl vs Bulk trading: Claimant countered that, it is misplaced and is not
applicable to our case, since it is about ousting jurisdiction of Court and
inmtemational Arbitration [pags 32 para 15). In our case there are no such:
issues. The court had nowhere debarred AT to apply CPC or Evidenice Act.

e Respondent's counsel cited another case law of Nahar indl vs Hongkong
Shanghal. Claimant counterad that, it Is misplaced and ks not applicable to
aur case. Hon'ble Court held that, “since DRT & only advisory body and doss
not hove power to pass decree or conduct full-fledged trial of witnesses, DRT
connot appiy CPC or Evidence Act”. In our case it is not so. Award passed by
arbitral tribunal is a decree and have power 1o conduct ful-fledged trial of
witnesses

7.3 The arbitral tribunal noted the sbove views and case |aws judgements as
abave for its reference a3 and when required,



8.0 Issue no. (lii) : Whether respondent is bound to file document asked by
claimant or he can refuss it under the name of confidentiality or internal
document?

B.1 The Claimant raised an issus that they asked respondent to Rle approved
praposal of campetent authority regarding subistitution of ‘storie scresning’ in
the contract to 'locally availabile moorum’. Respondent declined to file under
the name of confidentiality and internal document. Claimant’s counsel cited that
as per CPC- Order-X1, Rule-21. "if defendont faits to file document asked for, his
defense shall be struck out and placed in the some position as if he hod nor
dgefended” [CO-IX/98). Respondent defended that CPC i not applicable for
arbitrations. Claimant courtered that CPC principles are applicable 1o
arbitrations a3 already explsingd (Recordad in para 7 above),

8.2 Following case faws cited by both Claimant and Respondent’s tounsel ©

» Claimant’s counsel : H'ble Supreme court in M/s Sathyanarayana brothers vs.
Tarnilnadu water supply & drainage board, dt 18.11.2003 (CD-iX/123-24),
held that “thereis no guestion of secrecy or confidentiality so for the "honding
over note” of te Chigf Engineer is concerned. It s o note prepared by the
Chief Engineer of the project in official discharps of his duties. It contoins
relevant facts and information régarding questions involved in the case. The
appreciation af the contents af the 'note’ and its effect would of course be a
matter to be decided by the appropriote outhority/arbitrator/ umpire, but its
perusal ar considerotion could not be shut out on the meek ground that the
degtirtment was not bound by it or on the ground of confidentiafity in the
times when maore stress B rgther on transpirency” .

» Respondent's counsel: The Han'ble Supreme Court in s judgement
reported as 2003 (1) SCC 180, Sethi Auto vs DDA that, "It is trite to state that
noting in o departroental file do not have the sanction of low to be an effective
[ v -t Tt

Respondent therefore claimed that the internal noting are mers expressions of
opinion by ofticers for internal use and corsideration of the other officials of the.
department and for the benefit of the final decition making autharity and hence
any recommendations of any internal committes do not confer any legal right
an the clammant.



The Claimant counsel argued that above case law cited by the respandent is not
applicable to this case. Firstly, cited case is about re-location of land allotted to
petrol pumps; whereas our case & pertaining to construction contract. Secondly,
the cited caseis based on Administrative Law; whereas our case i an Arbitration
Act. Thirdly, calling for interngl noting was refused by Hom'ble Court, since it
found that, subsequent to preparation of noting, there was revision in policy ol
land allotment by GDA, and so there was contradiction in proposal (which was
based on old policy) and final spproval (which was based on old policy) (pege
45); whereas in pur case there s no revision of policy. Fourthly, in cited case the
decision was taken by approving authority based on valid policy; hence Court
considered mara approval as adeguate; whersas in our case, technical approval
and Administrative approval of competent authorities were not takan, as has
beén done in case of substitution of bitumen [COVI/753), thus flouting
departmental system. Fithly, in cited case the ather party did not refuse to file
approval copy. In our case, respondent is refusing to file approval copy itsaif.

Hon'ble Court even held that “the court could interfere if the deciston token by
autharty is arbitrary, unreasanoble or in gross abuse of power or in violation of
natural justice and not taken in public interest”.

8.3 The arbitral tribunal noted of the fact that while praceedings Respondént
agreed to submit its response to the various issues raised by the claimant.

9.0 Issua no. (iv) : In case of ambiguity of contract clause giving rise to two
differant interpretations, which one will be 2pplicable for deciding an insue ?

9.1 On this ksue; the Claimant's: counsel presented Sec 29 of Contract Act,
“Agreements, the meaning of which &5 not certo'n, or capoble of being made
certain, ore vold™ Il means that Imterpretation of a clause pleaded by
respandent 1= not relevant If claimant brings out another plausible
interpretation.

9.2 The Claimant's counsel cited case laws as below :
¢ H'ble Supreme Court in Bank of India vs K. Maohandas, dt 27.3.2009 held that,
"It is o well-known principle of construction of controct thot if the terms

applied by one porty are ambiguous, an interpretation against that party is
preferred. [Contra Proferentum]. ™ {CO-IX/109, para 32)
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» The same was also held by Hon'ble Supreme Cowrt, in United India vs
Pushpalaya printers dt 25.2.2004 (CO-VII/953, para 6), Respondent
countered that it is not applicable, since it is a head note and i applicable:
anly for insurance contract, Caimarit buttressed thatsame thing is recorded
in para 6 of the main o= and it is universal law applicable to all contracts.

» Hon'ble Delhl High Court, in DMRT vs Voestalpine, dt 13.3.2018 also hald
that, “If o party who hag arafred the controct has introduced such clouses
which contradict each other, then while interpreting the clause, the drofter of
the contract must suffer the disadvantage” [CD-IX/131-2, para 6, 7).

9.3 The arbitral tribunal hold that in case ol two contradictory possible
inferpretations of contradt clauss, or two contradictory clautes, the
interpretation pleadad by claimant and respondent both will be considered
based on its merit under the arbitration Act, 1996.

10,0 Issue no. (v): Whether claimant’s acceptance of lesser payment or
respondent’s unitateral decision debars claimant to raise claims? On whom
burden of proof of coarcion/undue influence lies?

10.1 The Claimant’s counsel viewed that, the respondent has thrusted ssveral
decisions and substitutions unilaterally causing financial Injury to claimant, by
coercive actions and mismterpreting the contract clauses with penafizing
intention; such as, retain payments, deduct payments, encashment of 86,
forfeit Security Deposit, impose L0, terminate the contract; get the work done
at the risk and cost of contractor, hold him responsible for quality, progress ete;
whereas no such coarcive power is provided in contract to claimant. Claimant
hat pleaded these coercive acts in SOC (page 2,6, 7, 9, 13, 15,16, 17, 1R.... and
so on (CO-VI/732, 733, 734,735 ... : CO-VII, para 2.3.4..).

10.2 The Claimant’s Ld counsel further argued that, the claimant had to perforce
sign acceptance of RA bills with unlawful retentions, deductions or part
payments, =tc under coercion, o get his payment for paying his labors, staff,
suppliers, creditors 2t to ezecute further works. The sarne (s envisaged in C1 10
of GCC (CD-1/144), Hence by accepting payment without protest, Clalimant
clpimad ta have only followed contract provision.

10.3 The Respondent denied of exerting any coercion or undue infiuence on
claimant and argued that, claimant has not furmished any evidence of cosrcion
or undiie influence. Mr Bharat, Ld Counsel of Respendent mentioned that the
claimant did not follow their contractual commitment and rather preferred to
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take shelter of several dauses which = outside of terms & conditions of the
-contract including GCC just to justify their failures. The higger organization like
NTPC always believe in encouraging the small and medium contractor rather
than punishing: Whereas Caimant counsel has all along besn alleging
Respondsnt that tiey took atticns 1o harass.

The Claimant countered that, Sequence of billing shows that respondent was
first taking acceptance of claimant and only thersafter processing the bill and
sending to finance deptt for payment. Hence, the claimant feel thisitself proves
coercion.

The Respandent did not show adequate instance of making payment first and
taking clalmant’s acceptance thereafter. Claimant argued that, AW-1 in Qn 21
has deamed admitted that Claimant does not get the payment, if he doas not
accept the bill as nrepam:l by Respnnndent RW-1 in his Affidavit para 2, 70 & 77
and in Qn 58, admitted that escalation bill and final bill were not paid pending
acceptance of Claimant, which confirms coerdon as per claimant. In this regard,

Respondent’s statement in Wintten arguments (page 59 para 3.25 & page 133
para 14.2) can be referred.

10.4 The Claimant’s counsel ciled Sections 15, 16, 73 & 24 of Contract Act, any
19, the burden of ﬁ{'nnf fies an respondent and not claimant (CR-IX/98, 98/1),
law cansiders certain fiducary relstions, such as employer-employee, parent-
child, doctor-patient, Govt depitfpubliic sector-contractor etc, where stronger
party is presumed to be in coercing and dominating position unless proved
otherwise by stronger party.

10.5 Respondent’s counsel cited case law of Bishundeo Narain v& Ssogeni Ral, dt
4.5.1951 (page 99) that it s clalmant who must prove coercion or undue
influente, Claimant countased that the case is not applicable to this caze. Firstly,
it is regarding dispute on partition of properties and not on arbrtration or
constrection contract. Secondly, it is of year 1950-51, much before Arbitration
Act 1996 (page 99). Thirdly, it is dispute between two individuals of legally equal
status unlike unegual stalus in our case (page 103 para 32). Fourthly, it is civil
-suit based on CPC, where the burden of proof that coercion or undue influance
was exarted lizs on party claiming it; wheteac in arbitration e, burden lissan
the party who is in dominating position as per Sac 16 of Contract Act. In our case
respondent is dominating party.
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Respendant cited another case law of Afsar Sheikh vs Saleman Bibi, dt 6111875
an the same subject. Claimant countered that, the case is periaining to dispute
on gift desd and not on arhitration or construction contract. Additionally, itis of
year 1975, much before Arbitration Act 1996 (page BE). The case law s of civil
suit based on CPC; whereas this is arbitration casa, where the burden of proof
chifts on the dominating party as felt by claimant. Rather, Hon'ble court hald
that “the burden af proaf shifts o dominating party” |page 95, para 25).

The Respandent's counsel cited another case law of Joseph john vs Veronica
Thomas regarding the same issue (Compilation:] page 73). This was also
countered by the Claimant counsel stating that the case i not applicabla to aur
case. Claimant argued giving ground on which case law'Is not applicable; Firstly,
it is on Specific relief Act regarding dispute on transfer/ sale desd of property
and not on arbitration or construction contract. Secondly, it is dispute between
two individuals of legally equal status unlike unequal status in our ease. Thirdly,
it Is civil suit based on CPC; whereas ours is arbitration case, where the burden
of proof shifts on the dominating party. Rather, H'ble court held that “the burden
of proof shifts to domnating party” (page B4, para 23).

106 Claimant’s counsel cited a case law. H'ble Supreme Court held in NTPC vs
Reshm| coristruction, dt 5.1.04 that, NTPC is stronger and dominating party, who
is in 3 position to apply coercion and undue influence. Further held, “Where o
rontractor hos mmde hige (mvestment, he connot afford not to take from
employer bills, for various reasons, which may include discharge of his liabiiity
towards creditors etc. in such a situation PSUs will hove upper hand. They would
nat refease money unless bill is signed. Further held, “necessity knows no law, 4,
persen may succumb to pressure of other party whoe & in @ stronger position™
(CO-V1I)/R59 pars 26-28),

Claimant’s counsel cited other case laws of H'hle Supreme Court in Associate
builders vs DDA dt 25,11.14 and in National Insurance Co, Ltd vs M/S, Boghara
Polyfab dt 18.9.08 , in suppart of his contention (Recorded in para 6.3 supra),

10.7 The arbitral tribunal, giving the due respect to the judgements of Hon'ble
Courts cited 3s case law by both the parties Tound certain relevance o the
claims under arbitration, Howsver, these will be dealt alang with the agreed
terms & conditions of the signed contract between both the parties, The
Respondent mere being @ Navaratna company cannot be proved to be a
dominant party in this contract and impasing undue pressure on clamant.



Contractual issues

11.0 Issus no. (vi) 1 What was the date of actual completion of work 15.9.07
or 20.5.06 7

11.1 Time of completion: This has besn the major ssues on account of which
most of the claims kave arose. Varlbus dates emerging on this aspect are as
below:

Award of work date - 19112005
Deemed commencemeant of work - 15.05.2007
Contractual date of completion - 14.05.2007
Completion of work 5% per Claimant - 15.09. 2007

Completion of work as par Respondent - 20.05.2008

112 The Caimant’s Ld counsel presented the sequence of time extensian
granted by the Respondent as below ;

Upto 30.06.2007 : 1st extension was granted by the respondent on DB.06.2007
[RD- 1/182) - The extenslon was given with the remarks "without prejudice to
right to fevy LD, LD will be issued at the time of final time extsnsion”,

Upto 15.09.2007 : 2™ extension was granted by the respondent on 07.08.2008
(CD-1v/622) — The extension letter does nat mention about prejudice to right to
levy LD. In this regard respondent in their written argument at 1.2A page 10
mentioned " the decuments filed by the respondent contains themark providing
far lewy of liquidated darnages, however, due to typographical ercor the said
note & not shown in the extension letter.” The Claimant highlighted that the
extencion was given agalnst their request vide letter dated 23.07.2067 for time
extension upto 15.09.2067.

Bayond 15.09.2007 : No documents are found asking for further extension by
the Claimant. The Complainant counse! argued that they did not ask for any
extension beyond 157 Sep 2007 as jobs were completed on that day. Whereas
The Respondent’s Ld counsel argued that the party never asked for éxtension
beyond 157 sep'07 though jobs were not completed on 15.9.07, Thay viewed
that Complainant should have asked for extension upto 20,05.08; baing actual
jobs completed on this date as per Respondent. This has ied to the dispute of
completion time whether its 15.09.2007 or 20.05,20087
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113 The Clamant counse! arqued that legally contract comes to 2n end an
15.8.07 by effiux of time-and Claimant stands discharged on the said date, as per
Sec 54, 55 & 67 of Contract Act (CD-VII/Para 5.1)7. Respondent has not been
able to show any evidesce that contract was extendad and subsisted during
15.9.07 to 20.5.08.

The Respondent’s counsel argued that Clalmant had not applied for further 0T,
hence no extension was granted. Claimant buttressed it, that since he had
completed the work to the extent of available work front by that date, he did
nat require further EOT. If respondent fait that balance work front is available,
and still claimant is not daing work, he would have sither foreclosed contract
under C 39 or or terminated it under Cl 41 of GCC or suo moto extended the
coniract by imposing LD as per €1 32 of GCC (CO-1/170, 172, 163). No such notice
was ever issued by respondant conlirms that work was completed on 15.9.07 to
the extent work frant was available. It is also evident that there was some job of
balance pavements pending on 15.9.07, for which no work front was ayailable

114 Claimant’s counsa! brought the fact that, the respondent was informed
vide various letters, that work was completsd on 15.9.07, which wsre ot
replied by respondest (RD-11/576, 578; CD-1V/6E1, 688, 690, 694, 696-701). The
Clatmant's letter dt 15 5.10 {CD-1V/696) to the respondant siates that” wé have
awarded the above referred work on 19.11.2005 which we have complieted
successfully in the extended period (e 15002007 & permitted us”. The
fespondent reglied the letter but did not denyfcontradict the statement of
claimant about their cloims of completing the jobs on 159,07 vide letter dt
14.6.10 (RE-11/560; CO-IV/636); except mentioning that we have not received
the request for final time extension.

115 In eross examination of respondent’s witness RW-1, the Claimant’s counsel
asked several questions to get the response on whether jobs carried beyond
15.09.2007 was pertaming to rechification work and not main wark, In reply to
Gn 1, AW-1 statement indicates that beyond 15.09,2007, the main jobs being
carried were permining to rectification of pavements and roads. He did not
mention that other jobs except repair work were pending bayond 15.9.07.

In Qn 3, RW-1 refesripd Lo letter dt 25.7.06 (RD-II page 515), which showed thal,
wurk front for pavements were partially available for only few buildings, which
was completed by Nov "06 and paid in 9 & 10™ RA bill (RD-11/304, 307; Item
B/NS-4). RW-1 could not show any eviderce that balance work-front of
pavements was made available by dr 15.2.07.
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Claimant further brought out that, MOM dt 10.10.07 talked about rectification
and notting about balance work or additianal work, Farther, quantity recorded
by Respondent for pavement item no. BfNS4 in FB prepared on 26.4.10 is
76,334 sgm against contract quantity of 49,500 sqm (RD-11/369) canfirms that
balance work frond of about 23,000 sam pavement was nol available even by
26.4.10. Claimant had even Informed that "as the balance front is not avoilable,
he is clasing the site and shifting to Nagpur™ (RD-111/576).

Respondent in Written arguments also mentioned that, work fronts for
pavaments could not be handed over till the buildings wers complatad. The:
bulldings ware nol completed oy 15.9.07 which could not ba proved on record.

11.6. Respondent replying to the contentions of the Claimant that respondent
farced under coercion and duress to comply with the various directions to
execute the work in line with contract are totally false, bassless and tontrary to
the specific provisions of the contract. Case law was also referred in this regard
“ Hon'ble Supreme Court tb its judgment reported as AIR 1951 5C 280,
Bishundeo Narzian Vs Seogeni Ral 9Pg 99 of respondent’s compilation held in
para 27828 thersof (written argument of respondent dt 1.8.19, 51 2.8 psge 21)

11.7. Clalmant's counsel chted case taw of H'ble Delhl High Court in Finolex cables
va MTNL, dt 11.4.37 fhat, "PO by sheer efflux of time was no longer required to
be complied with”™ (CO-VII 796 para 39).

11.B Claimant also argued that as per C1.-49.2 of GCC, Respondent was required
ko issue notice to Claimant for joint measurement of work done (CO-1/177), RW-
1in Cp 6 canfirmed thiast nd such notice was issued for alieged work done during
15,9.07 to 20.5.08. This l2ad o the fact that no wark was done during 15.9.07
1o 20.5.08.

11.2 Claimant brought to my notice that as per Clause 49.5 of GCC, (CD-1/178),
Joint measurements were required to be signed and dated of each day’s work
‘dore. AW-1 confirmed in Qn 7, that no such record exists for pariod of 15.9.07
te 20.5.08. This conlirms that no work was done during 15.9.07 to 20.5.08.

11.10 Respondent’s counsel argued that It was mentioned In Final 8ill prepared
by them th.ﬁt"peﬁﬁd'ﬂf measurements is 15.9.2007 10 20.5.2008 (RD-11/368), is
an evidence that work was completed on 20.5.08. Claimant buttressed it that in
final bill, it was mentioned that approved extended date of completion as
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15.9.07 (RD-1/416), which was never disagresd by respondent. Nething was
mentioned about of date of measurement, which reiterates that no job was
done after 15.9.07 other than rectifications. From these documents it is evident
that. final bill amount of Rs 10.58 lakhs is towards reconciliaticn of utimeasured
wark dore upto pra-final bill; which is a normat pradtice in contrace It 5 also
evident that there was some job pending on 15.8.07 for which no front was
availalile; hence not done by Claimant and therefore not insisted by respondent
as per documents available after MOM dt 5,2.09,

There was no letter from respondent about asking claimant to do balance work

‘or completing at risk and cost as per C 41 of GCC. Even as |ste as Aug 2009 (CD-
IV/690) claimant reguesting for FB payment was not résponded by respondent.
These letters Iindicate that claimant in bvery letter made dear that work was
completed on 15.5.07 which was not cantradictad by respondent

Further, in Qn 70, ©W-1 confirmed that no further work was after 15,8.07. In Qn
8, RW-1 confirmed that it was their practice of recording measurements in M8
after completion af total wark dane for the period concerned. Marsover, Cl 49
of GCC (CD-1/177) clearly stipulates that EIC will take maasuremant for the work
done in accordance with contract; which méans that work I8 necessarily
ompleted  before  measuremients  commencs; otharwize pericd  of
measurement would be from 20.5.2008 anwards, not before.

11.11 The Respondent’s counsel argued that cament was issued by Respondent
during 15.9.07 to 20.5.08 which indicates that jobs continued to be carried out
beyond 15092007, Claimant countered that, a5 per contract, clamant is
entitled to get cement from respondent for repairing and rectification during
defect lisbility period of one year, iefrom 16.9.07 to 15.9.08. That s why cament
was drawn from respondent which was a very small quantity of cement
compared to cement consumed for construction work,

Claimant further argued that last reinforcement of 4.06 VT was jssued on
21:8.07 which was consumed before 15.9.07 and recarded in 17" RA bill jtssi
(RD-IN/4B0, RD-11/357). No reinforcement was issued nor cansumed after
15.9.07, confirms that no constroction work was done thereafter, and cement
was issued only for rectification work.

11.12 The Respondent’s Ld counsel argued that, vide MOM ot 5.2.02 (RD-

|1I/488), it was recorded that the balance work was not completed. The Claimant
countered that, when respondent himself admitted completion date as 20.5.08,
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obviously MOM dt 5.2.09, refers only to balance rectification work and not the
original wark; otherwise it contradicts their own admission.

Further, MOM para 3, 5 & © recorded that claimant will taks up rectification
wark only. Oaimant denied carmying out batance work-as work front was not
made available by respondent within 15.2.07. In para 6 of MOM it is recorded
that “NTPC asked PMA to resume rm:ﬁmlhn wark”. Hence entire éeﬁhefahun
was on rectification wn:H'k only. From above it 1mp!|:a that claimant has not done
any fresh jobs other than rectification.

The Respondent could not provide clear documents that claimant agresd or
carrigd out any additional job other than rectification of defects occurred after
15.9.07 due to his own default, Documentary evidence that defects were
developed during defect liability period due to substandard rraterial or poor
workmanship a is mandatory as per €l 42 of GCC (CD/I/174) was also nat
available.

The Claimant also argued that when detect liability period was overon 15.9.08,
MOM dt 5.2.09 falls outside the contractual period; hence not relevant and
deserves to b ignored. Respandent further arguad that MOM slso retorded
thal balan= work was delayed dus to financial hardehip of claimant. Clainsant
countared that, respondent himeelf created crisis by uniawfully withholding
large payments. it is well settled law that, respandent cannot take shelter under
his own default.

11.15 There has been certain contradictory statement from bath sides and
adequate documents have been missing to address propérly/dearly about time
extension and detalls of autua! jobs carried out beyond 15™ Sep’07.

All these aspects got examined by the arhitral tribunal minutely taking
references from the evidences peavided by the claimant in support that work
was completad on 15.9.07 and the documents provided by the Respondent in
their suppart, and arbitral inbunal reached to the conclusion that the work done
beyond 15.09.2007 was pertaining to rectifications anly.

| therefore conclude that the date of actual completion of work was 15.9.07 and
nit 20.05.2008 as claimed by the respondant.
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Contractual Issues as brought at sl no 5.3 above along with the claims are dealt
33 below during the proceadings:

12.0 Issueno. (vil) : Whether Stone screening in road work was substituted
by moorum screening, (a) by mutual consent or unilatersily and (b) whether
for taking undue advantage of claimant’s mistakenly quoted low rates for
moorum as claimed by claimant or for some tachnical necessity ?

Claimed amaunt ; Rs 24,865,474

121 The provision in the contract was for stone screzning to fill up voids into
WBM sub-base and base courses. Claimant's counsel brought to notice of
tribunal that Clhimant by mistake quoted very low rate for "locally available
moarum”. This was brought to notice of Respondent before award of work vide
their letter dt 16.9.05 (CD-IV/511) which stated that * Mon schedule item no 6
supplying of moorum our quoted rates 15 As 5/m3, it s an error, we are boungd
1o supply on the gooted rates. As reguired by tender committes to submit the
bank guorantes against the difference of our guated rate & tenderrate, we shall
stibmit after the award of work”. Accordingly, additional Bank Guarantee of Rs
10 lacs was taken from daimant for execution of this item.

122 Dispute arose while execution after award of contract, when Respondent
wrote to clamant on 7.6.06 for substitution of 'stone scresning’ to ‘local
moarum screening’ which involved higher quantity against originally provided
in the said iwem of the contract.

The Clamant Ld Counsel alleged that the substitution was done without any
technical or site requirement (RD-1I/S08, 509, 512-3). In spite of repeated
pratests from Claimant {RD-II\/568; CD-IV/515-17, 618, 629, 653, 683, 5399),
Respondent insisted for substitution vide lefter dt 16.10.06 |[RD-IN/520, CO
Iv/518),

Itis not in dispute, that initial contract provision was for stone screening (items:
Af4. AJS) and nol for moorum scresning. At the same time Claimant alsa
repeatedly tried to prove that it s 3is0 not |h dispule thiat Contract provided
lacal moorum, anly for blanketing purpose below road and not as soesning
material (iterms: B-N5/2, NS/6). ' '

12,3 The Respondent Ld counsel defended saying that SCC clause 1.0 states that
“ Work shall be executed a5 per CPWD Specifications™
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CPWD specification 2008 screening for WBM road works is defined under para
16.1.15 as “Screening to fill voidsin the coarse aggregate shall generally consists:
of the same material as the coarse aggregate. However, wherne permittad,
predominantly non-plastic material such a3 moorum or gravel(other than river
batne rounded material) may be usad for this purpese provided liquid kmit and
plasticity index of such materlal is below 20 and & respectively and Fraction
passing 75 micron sieve does not exceed 10 percent”.

‘Claimant: countered that, Cantract or CPWD specification nowhere provides
“locally available moorum” as a screening material in road formation. “Moorum
as pet CPWD spec” and “Locally available moorum”™ are altagether two different
items. CPWD spec (RD-111/497) clearly stipiilates "Where permitted madrum may
be used, provided its lquid limit and plasticity index is below 20 & 6 respectively
and froction passing 75 micron sfeve does not exceed 10%”. Whereas no such
quality norms are specified for local moorurm (CD-/115), In Qns 18, 19 & 20, RW-
1 admitted that he has no evidence to show that local moorum satisfies the
aforesaid guality standards stipulated in CPWD spec B FOP for screening
materlal, le. "LL/PL/PI, impact value” etc. (CD-IV/579).

Respondent has not aubmitted any evidence, by testing for "impact values” that
local mootum s 35 strong a8 stone screening. When respondent substituted
stome screening by local moorum, it should have besn ensured that it satisfies
all quality norms specified for stone screening, Claimant viewed that tachnically,
local moarum is much inferior to CPWD specified moorum and & only suitable
jor blanketing purpose,

12.4 The Respondent Ld counsel further justified the substitution of the iten
Anvaking GCC clause 10 of the contract which read as -

“The Engineer-in-charge shall have power(i) to miake alteration in, amissions,
from, additions to, or substitutions for the original specifications. drawings,
designs and instructions that may appear to him to be necessary or advisable
during the progress of the work, and 1i) to omit ...~

Claimant countared that the clauce has pre—condition of "where it js necessavy”,
Hence Respondent is bound to show necessity of such substitution. Inzpite of
asking him through notice to produre documents, respondent did not furnish
technical approval for such changes. Ld Counsel of Claimant alleged that this
clearly proves that substitution was not a necessity but was done without
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obtaining technical and administrative approval of competent authorities,
violating normal practice of respondent (CD-VI/753+4), solely with malafide
intention of EIC and therefore €1 10 has no application here. Morsover, as per
weli-known "Principle of contro proferentum” (recorded In para 9.2 above), the
interpretation’ made by dalmant is to be considersd a5 valid and the
Interpretation of respondent as invalid.

12.5 Claimant’s counsel arguad that, any unilateral substitution without consent
of claimant, leading to financial injury Is abuse and misuse of power to harass
claimant with malafide intention and therefore unlawful under Sec 10, 15, 16,
23, 70 & 72 of Contract Act (CO-D(98). As such C1 10 of GOC has no application
in this case since Indian Law over-rides i as per U 57 of GCC and Sec 28 of
Arbitration Act, Clajmant's colnsel cited case law that, H'ble Delhi High Court
held in 'Daulatram industrles vs UCY. dt 18.4.13 that, "No term of controct
empowered respondent to unilaterally alter the terms of o concluded contrace”
(CO-VIN/S12, para 14).

12,6 The tribunal hold that, Respondent did not- show record and could not
substantiate the necessity of substitution, which was reguired in ling with O 10
of GUC Generally, such major chianges post ordering, gets technical approval
bated on its mert from concemed authority which was found missing from
Respondent side. Superior stone screening was substitutad by inferior locl
moarum without ensuring that it matches CPWD specification. The substitution
appears to be unilateral, without establishing of technical necessity and hence
found not justified.

Based on documents provided followed by argumient fram both sides and the
facts beought as above by thetounsels, the tribunal reached to the following :

i) Tribunal does not find ground to award any exira payments to Claimant
on the volume of substitution of stone screening to moorum but limiting
to the coptractual guantity; irrespective of its higher cost as daimant can
not absalve from their contractual respansibility.

ii) Tribunal found that Claimant [s held eatitled to get payment on difference
in guoted price of moorum and market price (CPWI-DSR 2007 rates) for
the quantity execuled in- excess of BOQ guantity which warks out to Rs
H_.E 1_.139‘..
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Concluding, the Award is given for the payment of Rs 12,61,289/- to the claimant
against claimed amount of Rs 24,85.474 under this head.

Cal ipns of a

Execut=d gty : 11070.24 cum [RD-I1/371)

BOO qty + BO50 cum {CD-1/109)

Excess substituted gty : 3020, 24 cum

Rate as per CPWD-DSR 2007 : Rs 421.85 (S0C/29)

BOQ rate R54.26

Arvicunt admissibte : Rs 12,61,288.84, say Rs 1261, 289/-

13.0, issue no. [vilil 1+ Whether specifisd 80/100 grade bitumen was
substituted to 60/70 grade due to ban by Chhattisgarh state Govt and whether
claimant is entitled to the payment of increased prices of bitumen?

Claimed amount ; Rs 32,07,946/-

13.1 The claimant has made claims for difference in price for usages of higher
grade of bitumen compsred to originally envissged 0 the oontract. The
Claimant’s 14 counsel Braught that, Chhattisgarh state PWD Banned use ol
80/100 grade bitumen for state roads and highways since 7.5.2004 (CD-IV/519
526, 629), In cross examination, AW-1 has also agreed with this fact a1 Qn 27.
Sirice they were the bulk consumers of bitumen, suppliers stopped keeping stock
of it in the state; Hence it was not available in the state. The Claimant therofore
started using 60/70 grade bitumen from mid Dec ‘06, Thers 5 no document
avaijlable about acceptance of such grade from rfespondent However, the
ciaimant mentonad that this was started with the verbal consent of respondent.

Subsequently, Respandent objected to use of 60/70 grade bitumen and work
weas stopped since mid Feb '07 (RD-1H/524, 526). RW-1 agreed at Qn 30 that *
B0/70 grade bitumen was substituted on the basis of reguest made by the
clatmant”, Also referred about Its usages only after approval from Respondent
ies from 16.5.07 (CD-VI/753), Biturnen work could cormmence in full swing.
Hence no bituminous work could be done from mid Fab 2007 to rmid May 2007.

13,2 Raspondent deféndad that, it was available in the state; but he failed to
furnish any evidence of Having written to claimant abiout it. Respondent argued
that it was claimant’s responsibility to bring It from anywhere else, Claimant
mun;gred'thm, respondent approved substitution and had not taken any action
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against Claimant as per € 41 of GCC So, it became 2 mutually agreed
substitution, after respondent was convinced that it was not available in the
state and substitution is the only alternative in the interest of work. Even
clalmant’s request to raspondent for issuing a letter to supplier of refinery for
specially arranging supply of 80/100 grade bitumen was refused by respondent.
Thus, respondent’s In-dacision delayed the work by 3 menths.

Claimant’s counsel brought to my notice that, AW-1 in Qn 26 admitted that
Respondent’s office at Sipat was establlshed even before 2004. Respondent
could have specified 60/70 grade bitumen in contract. RW-1, in Qn 28 admitted
that this fact was not disclosed in the tender documents. This negligence and
‘misrapresentation of respondent caused delay In work. As par Séc 19 of Contract
Act [CDX-98/1), any misrepresentation in contract makes it voidable and
permits Claimant benefits, le. delay of 3 months and payment of incraased
bitumen prices. It is well settled law that respondent cannat take sheiter under
his own default.

13 3 Clvimant’s counsel argued that consequent to respondent’'s aforesaid delay
in detision, markat prices of bitumen increased abnormally, and claimant had to
buy bituinen st very high price. Higherrevised price was demanded by clsimant
which was not agreed by Respondent (CI-IV/G83, 699). Like dissel, the
escalation formulé does not include bitumen in the basket of materials for
determining price index. That is why the comtract allows escalation separately
for diesel in addition to escalation for materials as per increased Govt notified
prices by 10C (CD-1/181). Prices of bitumen are fixed by Central Govt petroleum
cormparnies only,

134 Claimant’s counsel cited casa law that, H'ble Supreme Court In 5R Ghash
ve UIOI, dt 3.8.17 held that, "AT arrived et conclusion thot escalotion of retes in
bitumen wos bosed on statutory natification fssued by Central Govt which did
not fall within the realm of controct clouse. We are of the view thot
interpretation by AT s a possible view ond colls for no interferance ar oar honds”
(CD-VIN/ 921-22 para 6, 11).

13.5 AT obiserved that as per contract, the claimant is bound to execute the jobs,
aven i substitution by higher grade of bitumen is required t=chnically or else
which may cost higher than envisaged while taking the jobs and hence no
payment is admissible towards escalation for the guantity executed during
contractual schedule. Arbitral tribunal finally viewed in line with the terms &
conditions of the contract as below :



Total quantity of bitumen ; 210057
Coantity execufed Hll contractual period : 615 T
Balance quantity executed during extended contractual period : 148.55 T

» AT rajects the claim of claimant lowards escalation for the quantity executed
within contractual period that is far 61.5 1.

o AT award the payment of escalation on the gquantity executed beyond
contractual period that is 148 55 T @difference in cost of bitumen prevailing

in Jan"2007 and beyand contractual period of 15.05,2007.

‘Cast of bitumen during the period beyond 15.05 2007 : s 26,014,72/F
Cost of bitumenin Jan'07 : Rs19,379/T

Difference in cost as above = Rs 26014.72 = 15,379 =Rs 6635.72
Admitted escalation amount = Rs 148.55 x 6635.72 = Az 9 .85, 736/-

Award : Arbitral tribunal dwarded the amount of payment of Rs 9 8BS 736/~
against claimant’s claims of Rs 32,07,946/- under this head.

14.0 issue no. [ix] : Whether damage of roads during construction occurred
due to default of claimant or respondent, requiring road repairs and whether
claimant was antitlad to payment of such repairing cost 7

Claimed amounit: Rs 50,10.875/-

141 Mr Parate, Claimant's counsel stated to have built roads a3 per
specifications and pertormed repair work much beyond provisions made in the
contract an insistenca of the Respondent from time to time. Also alleged that
as already explained (para 12 above), consequent to downgrading of
specificabion by respondent, roads wese [reguently getting damagad due 1o
plying of heavy machinsries of other agencies engaged by Respondent during
construction (CO-V/527-40, 559:71).

Also reiterated that township roads are generally supposed to be subjected to
light teatfic as per CPWD specification O 17.9.7.0 (CD-VIA/767; RD-I11/498),
CPWD spec prohibits putting road into use during construction [(CO-VIAS764,
766, 767, 768). Ciaimant had furnished various photographs taken at site and
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filed before the previous Ld Arbitrator alsa (CD-V/552-71), depicting movement
of heavy machinertes of respondent’s other agendies causing damages of the
roads. No-evidence of either having provided any alternative roads to those
agencias, or that agencies have made their own approach roads was found from
Respond=nt devigting obligations under 01171 of GCC, which is cammon GCC
tar all contracts.

Respondent countered that, €l 17 read with O 35 of GCC makes it mandatory
for claimant to provide necessary facilities, Claimant buttressed that, C1 17 refers
to temporary access and not permanent roads. €1 35 nowhere stipulates
allowing other agenties to damage permanent roads under construction by
claimant. Maraaver, as per “Rule of contra proferentum” (para 9.2 supra), the
interpretation of daimant stands valid.

14.2 The Respondent has stated that as per O 5 of Agreement, claimant
is required to rectity all defects during execution of work and upto defect liability
period (RD-1/164). Respondent has written severzl letters to Claimant about
rectifications. However, Claimant argued and countered that the said clause
further mentions that it is “subject fo the terms and conditions of controct”™.
Comtract €1 42 of GCC stipulstes that claimant is required to rectify only those
defects developed due to substandard matenial In terma of FOP t=sl results or
pbor warkmanship in terms of CPWD spec.

14,3 Fram the records of Respondent quality check report, there was no
adeguate proof about poor quality of jobs camied out by the claimant It
appearad that quality of work was maintained and rectifications were done may
be some time with certain delays , to refier the documents at CDAV/527, 537,
543, 547, 549, 552, 558, 573-8, 625, 633, 685; CD-VI/721-730, 748. Further,
‘Respondent admittad that work was completed on 20.5.08, which implies that
all defects pointed out were reciified to his satisfaction as per contract before
20.5.08, He also certified in MB in each RA bill and final bill that, claimant
executed work as per contract and instructions of EIC satisfactorily (RD-11/299,
298, 304, 310...). Hence, claimant was abliged o rectify only those defacts
‘developed during defect liability period te. from 21.5.08 ta 15.9.08, only dueto
poor iriaterial and workmariship; but not damages caused by athér parties of

Respondant.

The mateérials used for construction of roads are presumed to have been tested
and Okayed by Respondent, prior lo use in the road wark, as per €l 13 of scope
of contract & € 15{a.2) of GEC (CD-1/113; 152). Respondent did not produce
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records about poor quality of matarials used. In reply to Qn 34, Respondent
could not substantiate with records that any tests for material or workmanship.
foiled, but claimant had not rectified,

Respondent also could nigt substantiste shout variance in workmianship wrt
CPWD specifications. Letters referred by Respondent in Qn 35 in support of
rectifications pointed out. found to be prior to dt 20.5.08 and were complied
before 20.5.08. He also failed to show that mandatory notice required under Cl
26.0r €142 of GCC (CD- I,J'EE 174), was ever issued to Claimant for alleged failure
aof cdaimant. The weeldy progress review meetings held from time to time
betwesen both the parlies also could not substantiate about usages of poor
guality of material or workmanship leading to damages of roads. Test resullson
failures of any samples could not be sesn(RD-11L/487-92).

14.4 The Respondent’s counsel alfeged that the Claimant Quality persannel wis
missing from wark site many times. The (laimant countered that Quality
personnel was very much deployed and in his absence on leave, an already
available substrtuts was nowminated, as s heing normally followed by respondent
for his own staff on leave (CD-V/T22; CO-VI/749). Work was not proved to be
affected on such acocount,

14.5 Claimam's counsel further mentioned that AW-1 admitted in reply to Qn
32 that, Respondent’s apgencies were excavating. roads for sewer lines, cable
trenches for cable laying and erecting electric poles and thereafter leaving it
loose by those agencies. Many times, after providing premix carpeting and
sealcoat, the respondent’s agencies excavated the already completed road For
the purposa of laying electric cables up to 3m depth during monsotn, resulting
in percoiation of water into i, causing further damage. Sometimes the
agencies were dewatering an the work fronts of Claimant [CO-1v/328-71. o05-
21, 646, 673), Respondent found nat respanded to most of the letters. Claimant
argued that as per € 34.1 of GCC (CD-1/164), daimant is entitied for extra
payment for rectifications on such accounts,; as a quantity deviation,

14.6 Respondent certification that Worl was cormpletad on 20.5.2008,; s in itsell
claimad by Claimant ta Be an evidence that all rectifications of material and
workmarship were completed by Claimant as per CPWD spec and 1o the
satisfaction of Respondant; otherwise Respondent would have got ractified at
the risk and cost of Claimant under O 41 or 42 of GCC (CD-/172, 174).
Respondent arguad that no time limit is prescribed for acting under €1 42 of GCC,
Claimant countered that, under Tl 42.1, it was mandatory for Respondent 1o
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ssue aninitial notice before expiry of defect hability period and a final 3 days’
notice, As per “Limitation Act” they were to complete risk and cost action within
3 yrs, but no such notices were found issued by the Respandent. Further, as
defect liability period is ons year as per contract, it implies that defects pointed
put Upto 15.9.08, due to poor material or workmanship only are supposed to be
rectifind. Records from Respandent to prove any such defect not found.

14,6 Claimant’s Ld counsel relied on CPWD ipeﬁﬁr:ﬁtmn which stipulates that
murum blanket of minimum 100 mm thickness over subgrade preparation
should be laid (CD-IV/584; CD-VIA/T6IA); whereas Respondent reduced
thickness ta 75 mm (CD4/109; CO-IV/E75), arbitrarily, without any valid
technical justification, thus clearly violating CPWD specification, conseguently
lowsering the quality of road.

14.7 Claimant’s counse! also flagged that, Respondent unifaterally deleted WBM
side berms / shoulders and substituted those with excavated ordinary soil in
many places [(CD-iV/537, 605, B42-3, B45-7), consequently lowering the quality
of road lzading to its freguent damage. Technically, as per CPWD specfication
para 17.7.2.3, the work of shoulders was Lo beexecuted in WBM with metal and
stone soreenings before construction of WBM base courses, for lateral
canfinement of aggregai=s, to pravent ils sattlemznt and consequent damage
to premix carpeting (CD-IV/586; CD-VI/763). Even the dawings wers showing:
shoulders to'be provided in WBM (CD-IV/572: CO-VIASI71).

RW-1 in Qns 37 & 38 replied that formation of WEBM shouldors was substituted
to farmation with earth without any basis. Respondent countered that reason
for substitution was mentioned in his letter (RD-111/521), Claimarit buttressed
that the said letter only asked claimant to postpon# side berms and did not
mention reasen {ar substitution. No technical approval of compeatent authority
as per NTPC's practice was taken. This proves that it was unifatersl substitution,
by violating CPWD specification, done unlawfully (CD-1V/586],

14.8 Claimant’s counse| aliezed that, inttially at some places drains coflapsed
‘dus to faulty structural design by respondent. This caused lateral movarsent of
roads while running of vehicles, causing setiiament of roads (CD-1V/636-9, B91.

B48-9), Drains were redesigned and revised drawings were issu=d to clainant
(€B-w1/757). In Qn 41, RW-1 admitted it. Only after the deaing wera redasigned
by Respondent, drain work could be carmied out smoathly (CD-IV/636-4], 648-9,
653, CO-VI/757}. This aspect carries weight in favor of Claimant.
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Also argued by claimant that, township area was developad by filling earth just
before road construction; Filled up earth continues naturally to sink initially for
few years before it gets consolidated, causing damage to roads constructed over
it due to unegual settiement (CD-IV/558, 675). Respondent did not produce any
evidgence that such time gap was allowsd betwesn completion of filling and
cammencament of road work,

14.8 The Claimant’s counsal brought the fact that, due to 4 months' delays
attributable to Respandent, as explained {Para 19 below), contract spilled over
fram scheduled completion date of 14.5.07 to rainy season, (CD-IV/G6E7-8). As
par CPWD speac, pramix carpet is not to be laid during rainy season or damp
surface [CD-IV/594 paral7.8.7). In 16, 17" & 18 RA bills Premix cargeting was
‘executed In rainy seasorn on insistence from Respondent, violating CPWD spec,
which resulted into damage of pramix carpet. Respondent defended it saying,
mo such instructions were given by respondent. Claimant countered that,
respondent had not ssued him any notice for violation of CPWD spec 2nd
certified in MB that work was done as per contract and direction of 81C and paid,
i= an evidence that it was done under his instructions.,

14.10 Claimant’s counse! argued that, as per CPWD [/ IRC specifications, premix
carpeting work 2nd <53l coal wers supposed to be l2id simultaneausly for propesr
bonding (RD-111/303; CD-IV/596/17.9.8.3, 667-8), But Respondent did not a!lnw
seal toat for the ressons of rainy seasan as explained above in para 149,
Respondent argued that no such instructions were given and that was paid
based on actual work done

(Claimant countered that, RW-1 in On 64 & 65 admitted that no action was taken
against Claimant For alleged vinlstion of CPWD spec. Rather, respondent paid
those Hems and certified, that work was esecuted as per contract and
instructions af EIC Further, CPWD - OSR also stipulates foot note balow ltem
1641, that seal coat should be operated with prior approwal of EIC (SOC/55).
This is an evidence that it was done under Respondent instructions which should
have been dealt more transparently in adhering to contract,

14.11 The Claimant’s Ld counsel alsa refied upon the H'ble Delhl High Court
judgament in casa af DMRC ve Voestalpine dt 13.3.18 which held that, "t is trite
thot terms of controct can be express or implied. Conduct of parties would also
be relevart factor (n the matter of construction of controct” (ref CO-14/133, pars
43),
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14,12 B=yond doubt the read got damaged frequently due to major reasons
which includes changes in road specification by Respandent past ordering which
appears to be of lower guality, allowing other agencies to run heavy machineries
while road was still under construction; allowing other agences to excavata the:
roads for carrying out ancillary works, and several sther reasons recorded as

-above. Respandent could hot provide the evidence that defects developed were
due to poor material ar workmanship as required under the contract. Freguent
rectifications carried out by Claimant were therefore sttributable to
respondent’s default. Hence clalmant is entitled for rectification cost of roads as
a deyiation as per provisions of contract.

However, the claimant could produce only ane letter giving detalls of répairing,
Thersfore, the Claimant’s claims for repairs threa times is not |ustified for
payments. The repair cost on actount beyond contract is justified only for one
timne against their claim for three times of repairs.

Award : Arbitral tribunal denies far payment for regair for 3 times and found
justifications to award the Claimant o get rectification cost imitmg o an
amount of As 24,43,817/- (As per SOC page 45-49) against their total claims of
Rs 50, 10,875 towards rectification three times.

15.0 lssue no. (x) ¢ Whether Respondent forced Claimant to deploy extra
resources and whether Claimant deployed so ?

Claimed amount: Rs 65,91,000.

15.1 The Claimant has alleged that, Respondent forced Caimant to exiecute
work shead of sthedule indially, compared to what was provided in the
contract, {or which they claim to have deployed extra resources by Claimant (CD-
IV/665). Correspondingly, subsequently resources remained underutifized
during rest of the contract penigd. The ciaimant submitted a chart showing
periodical actyal progress vs progress required as per O 13.1 of GCT

The Cairmant further argued that in reply to Qn 52, RW-1 admitted that actual
progress of work was always mote than the progress scheduled as per O 13.1 of
GLC, initially for about a year, Claimant furthes argued that, thers ic no provision
In contract that Respondent is entitled to ask Claimant for increasing more
deployment of resources than the ariginally agreed, even when artual progress
is mare than stipulated in contract.
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The Respondent Learmed defended that, in varous PAM/MOM referrad by
respondent (RD-11/482, 487-492), it was recorded that progress is unsatisfactory
and rather deployment is to be increased. Claimant countered that, those were
only wishiul requirement of Respondent and were not supported based on

reaiity stated in the comparative dhart. Usimant mentionsd that Respondent
has failed to furnish any evidence about progress lageing behind 1-2 network
(CB-1V/S98, 682, CD-VI/747),

15.2 Claimant further argued that, having increased mobiiization, those extra
resources naturally remained idie subseguently, due to non-avaitability of work
frant and celay in decisions by Respondent for sxecution. Respondsnt defended
that daimant had never deployed more machineries and labour than those
stipuiated in contract and they were nevar idle.,

15.3 Respondent referred record notes of progress review meetings dated 30
lan 2006 and 22™ Feb'2006 indicating the inadequate deployment of man,
material and eguipment at site by clamant.

Award : The Claimart failed to furnish adeguate evidence of having deployed

more resources than the stipulated in the contract to have consdstent rate of
progress in ling with the requirement excépt rare instances.

The idiing of resources, therefors, did not get sstablished. Thus, the tribunal
does not find any merit in this item and therefore disallow the claim of Rs
£5.91,000 towards extra deployment of resources and manpower.

16.0 lssue no, {xi) : |a) Whether earth transportation quantity was paid less
than the actual and (b) whethar 3 km lead paid earlier was raversed to 1 km
lead ?

Claimed amount ©  Rs9,06,531/-

16.1.The Claiment’s Ld counsel brought details of the total quantity of
excavation af earthwork done as recarded in Firial bill of 75,289 cum under items
B/NS-1 and items C/2, 3 & 4; whersas total quantity of earth carriage paid under
items AS1 & C/1 for 1 km, 2 km or 3 km JEad wes 66,579 cumn (RE-1/368-70).
Thus, the quantity of 8710 cum daimed to have not paid by respondant.

The Claimant counse! argued that it is obvious, whatever earth b excavated has
to be transported to dump yard as presumably there was no low-lying dumping
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area within 50 m lead due to area already leveled in site leveling contract prior
to this contract Respondent defended that, out of total excavated earth,
quantities urder item nos 2.3 of part-A, 2.26, 2.6 1o 2.8 of part-C were meant
for banking etc within 50 m lead, not requiring transportation.

16.2. Claitnant’'s counsel brought to tribunal notice that, Cumulative quantity of
14232 cum earthwork paid in 8™ / 77 RA bill under 3 km lead for items A/1 &
C/1 together, was reduced to 5120 cum snd transferred 9112 cum ynder 1 km
lead item in 8" RA bill, without any basis (RD-11/292-3, 296-8). Respondent
defended that 7 RA hill was unmeasured bill, 50 quantities were tentative,
Claimant buttressed that quantity in 6™ BA bill for 3 km lead was also sama,
whith was a maasured bill. Morgover, "unmeaasured” Mas no contractual basis.
It is creation of Respondent for his own convenience and he has certified the
correctness of guantity in the MEB,

Respondent defended that; Claimant signed reduction in the bill having
reduction in lead. However, Claimant argued that, he had no alternative but to-
sign bill as prepared by Respondent under coercion, as already explained (para
10.5 supra); which as per Sections 15, 16, 23 & 24 of Contract Act, is void.

16.3. Heepondent’s counsel cited cawe laws of Bishundeo Narain v Seogen| Ral
{page 99), Afsar Sheikh vs Soleman bibl (page 88), Joseph fahn vs Veronica
Thomas (page 73) & Nahar Ingustral vs Hongkong and Shanghai in suppart af his
contention, Claimant countered that it 5 already explained n detail that the
cited cases are misplaced and not applicable to aur case (para 10.5 & 7.2 supra).

16.4. Claimant’s counsel cited case lawsof @

o Hble Supreme Court af Associate builders vs GDA and NTPC vs Reshmi
camstruction and H'bie Delhi High Court In DMRC vs Voestalping, in suppart
of his contention [para 6.3, 106 & 14:11 above).

o Another case law that, H'ble Bombay High Court in case of Metalmeccanica
Fracasso vs Prakash industrial infra, di 28.1.14 held that,

I absence of specific endorsermant that sarty was accepling soid omount in full

‘and final settlement, he cannot be precluded from raising claim™. (CO-VIN/9I1B

para 8).
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16.5 Arbitral tribunal dealt the Claims by dividing in two parts as below :

(a) The Claimant could not adequately produce svidence in support of the fact
that the enlire excavated earth was transported to dumping area and nao sail
was used in backfilling and banking direcily within 50 m. lead.

Thus, the tribunal does not find any merit in claims of Claimant under this head
and theretore claims are not admitted.

(1) Recard of RA bills prove that initially soil was transported and paid for 3 km
lead. The Respordent could not submit any documsnts to justify undes which
provision of contract they later reduced it to 1 km lead. It was thus found
arbitrary. Signing of bills under coerddn Gnnct be termad as voluntary
aceeptance. The judgements cited by the Respondent jeamed counsel in
suppart of his proposition for this part of the claims did not found fally
matching,

Thus, the arbitral tribunal award to pay Rs 84,565 to claimant towards disposal
of 9112 cum excavated earth for 3 km l2ad inst=ad of X km fead by paying

difference in the quoted rates.

Award is given for the payment of /s 84,565 by Respandent to Claimant against
the total Claimed amount of Rs 9,06,531 under this head._Calculation made as
below :

Part-A : Qty paid in 67/7" RA bill for 3 km lead: 7306.66 cum (RD-1(/284)
Qty paid in 8™ RA bill for 3 km lead : 4260.03 cum (RD-11/296)

Oty transhemred 'l km lead - 304663 cum

“BOQ Rate difference of 3 km & 1 km l2ad : Rs 9.78 (CD-1/106)

Amt admissible : Rs 29,796/-

Part-C ; Oty paid in 8°/7 RA bill for 3 km lead: §925.28 cum (RD-11/286)
Qty paid in 8" RA bill for 3 km ead ; BB0 cum [RD-IF297)

Oty transferred to 1 km lead : 6065.28 cum

BOQ Rate difference of 3 km & 1 ken lead @ 9.03 (CD-1/110)

Amit admissibla : 54, 768/

Tatal amt admissible : Rs 84,565/ ( Rs 29,796 + Rs 54,769)
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17,0 lssue no. (xil) : Whether Royalty was revised by Chhattisgarh State Govt
on minerals during contract period and whether claimant was entitled to
reimbursement of the difference in royalties 7

Claimed amount: Rs-7.41 852

17.1 Claimant's counsal defended the claims of reimbursement of difference in
revised royalties of mineral under pretext of the € 154 of GCC (C/152) which
stipulates that, "Comtractor sholl pay royalty or other chorges payable for
muaterial, included in contract™, Claimant is stated to have included royafties:
applicable as on 22.4.05, which was a basa date as per O 27 of 5CC [CD-1/125)
far quoting tender. Royalty was revised by Chhattisgarh State Govt on mingrals
subssquently on 1905 and 2306 (SOC/G0-6B). The difference was not
reimbursed by Respandent, which claimant’s have been asking for [CD-1V/666,
672, 683, 701).

17.2 Respondent defended that as per €1 53.14 of GCC, enhanced royalty is not
reimbursable, quoting the clause 53 as balow:

* Except as provided herein, no other expenditure incurred by the contractor,
dug to levy of additional/increase In taxes, duties octrol, royslty, levies,
insurance  premium(s), benefits to  workersflabours ar any other
Clause(s)/item{s) due to any reason whatsoever, shall be payabie to the
contractor”.

Further clause 6.0.0 of letter of award states that -

“ Taxes, duties and levies" the royalty charges and sy other toxés are to be
borne by contractor.. Further, ac per clause 3 of the special conditions of
contract, before quating the Tenderer is advised to visit the site, its
surroundings, assess and satisfy themselves abaul the local conditions such as
approach roads to the site, water and power supply, application of sales tax on
waorks contracts; turnaver tax and other applicable taxes, nature of the ground
and subsoil condition, accommodations they may reguire ete. The tenderas may
pbtain all necessary inforrnation as o sk, contingenties and other
circumstances which may influence or affect their tender. Tenderer chall be
deamed to have considered site conditions and to have satisfiad himself in all
respects before quoting his rates and terms and no daim whatsoever in this
regard shall be entertained by the owner at 2 later date.”
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17.3 Claimant countered that, the said clause is a sub clause of "Price
adjustment clause” and only means that price escalation is not payable on
enhanced royalty. it does not prohibit enhanced royatty. There are sxclusive
separate clauses {or rayaity ie 0 6 of LOA, C1 36 of 5CC & 15(a.4) of GCC (CD-
I/104, 126, 152), nome of which are prohibiting reimbursement of royaity
enhanced after tender submission. Thus, thy claimad to be have ambiguity in
contracl clauses; and hence argued to be concluded that contract allows
reimbursement of enhanced royalty, as per principle of “Contro proferentum’
{para 2.2 abovel.

17.4. Claimant’s counsel alse added in the argument that, in reply to Qn 49, RW-
1 admitted that contract did not rnantion when and how much royalty is going
to be revised in future. Coritract nowhere stipulates that caimant should quote
rates including luture enhanced royally. Hente, nobody can guote Incorporating
an uncertain fulure revision, undisciosed in the tender. As per Sec 29 of Contract
Act. any uncertain provision in contract is void [CB-VIi/para 5.1}. Henes, tried to
prave that respandent’s interpretation that contract includes future royalty is
irmvalid.

17.5. The Claimant's learmed coursel has relied upon the following judgements:
‘of Hon'ble Supreme Court and Belhi High Court -

« Hon'ble Supreme Court In case of NHAI vs ITD Cementation, dt 24.4.15, held
that “While guoting initial prices: (¢ wowld not have been in contempiation of
o party os to frumeweork of any revision in rates of royalty at o future date.
Hence poyable as decided by AT and confirmed by High Court™ (CD-VIN/Page
945, para 29; page 936 para 11, 12),

o H'ble Delhi High Court, in case of NHAL vs AFCONS Infra, dt 28.1.15 hald that,
"Contractor could nat have anticipated on the date of bld, what changes in
rayalty might be brought about by State Govi. consequently prices quoted
coid 'not have accounted far such increases. if increase took ploce after
submission of bidd, the burden of such incrzase cannol be expected to be borne
by contractor.” |CO-VIll/page 965 para 21)

Bath the judgement have been relied upon by the Claimant learmed council in
support of his propasition urged at the hearing that irrespective of contractual
clause 53 and 6.0.0 as mentioned above, jncrease in royelty to be rembursed
though they quoted reading the terms of tenderer well,
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17.6. Considering the tender terms & conditions fully read by the claimant while
gquoting faor the job, who also supposed to be adequately experienced on the
subject and fully well lmowing the rules and regulations. of the State
Governimenl, the tribunal does not find any justification for reimburserment of
additicral royalty as claimed.

Theréfore, arbitral tribunal rejects the claims of Rs 7,841,851/ towards variation
in royalties as npt tenable.

18.0 lssue no. (wiil] : Whether retentions/daductions made by respondent
from RA bills were justified as per contract 7 Whether those can be released 7

Claimed amount - Rs 25,51,747/-.

18.1 The Claimant’s Ld counsel alleged that, Respondent made several unlawful
retentions / deductions from Running account {RA) bills, amounting to Rs
25,51,747/- without having any supporting contractual basis, as already
explained (CO-1X, para 2.11), and were not released inspite of several requests
(CB-IV/621, 669-84, G9B-T01, 717, 750), even after rectifications carried out by
Complainant from time to time and as and when pointed ensuring its
compliance bétors cubmission of subsequent RA bills and finally ensuring full
compliance within completion of defect fabllity period of ane year. Had
ciaimant not rectified, Respondent would have ssued notice and acted under C
42 of GCC (C0-4/174); but such actions were nat visible from Respondent in
documents submitted.

182 The Clalmant’s Ld counsel alleged that defect liability period was over on
15.9.08, There &5 no docurment from respondest on record (Hat daimeast kas not
rectification, non-reply to letters from claimamt, thereafier, proves that
respandent had nathing to say but to pay ciaimant.

18.3 Respondent defended that retentions were made, since claimant failed to
furnish supporting documents and perform certain johs qualitatively with A
bills. But respondent did not provide detatls of such reasons maost of the time
during execyution or releasing RA bills which should have beean done For
maintaining transparency in contractual dealing and enlorcing contrazior to do
s0 to the satisfaction of client.

18.4 Respondent further argued that, he was empowerad to deduct/retain part
payments as per O 51, 55 & 2.4 of GCC(CD-1/178, 186, 143). Claimant countered
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that, €l 51 clearly stipulates conditianal pawer, “Amounts as may be deductible
or recaverable in terms of the confract”. Respondent failled to show any such
contractual provisions in suppart of each retention. Cl 5% stipulates “recavery of
overpayrnents”.

Respondent did not show evidence about any overpayment made. € 9.4
stipulates "recovary of money payable by contractor in terms of contract”™
Respondent however did not substantiats to the fact of any amount payable by
claimant 1o respondent.

18.5. Respondent argued Lhat many retentions were mads since claimant failed
to rectify many defects. Claimant tountered when respandent admitted that
work was complieted on 2005.08, it implies that sll the defects were alr=ady
rectified. Hence no retention thereafter is justified. Further as already explained
(Para 14 above), all ather alleged defects, were atiributable to ref_ppnndeﬁt and
none to clamant. Further, there s no provision in contract for retention for
defects. Hence all the retentions were unlawful as per Sec 23 of Contract Act,

1B.6. Respondent further argued that during execution all part payrients and
retentions were accepted by claimant, Claimant countered that; part payments
were acceptad under duress in the intasest of financing the works (Recordad in
para 10 above).

187, The Claimant's counsel cited case law that, Hon'ble Supreme Court in NTPC
vs Reshmi construction in suppert of bis montention. (Fars 10 abavel.

18.8; The Respondent rmade several deductions / retentions amounting to Rs
25,51,747 /- without showing any supporting contractual basis. Respandent has
admittad work completion on 20,5.08 but has not shown any valid reasons to
continue retentions thereafter. There is no correspondance from respondent
after 15.9.08 regarding pending rectifications of defects attributable to claimant
due to defective maternial or warkmanship,

189 Respondent Hhas dearly mentoned in  their documents thal
ratisntion/withhald amount by tham from progress bill from time to time. I any
bacomes due to b2 paid, once such reasons for deing so, is attended. From the
various minutes and also from the essence of completion of contractudl scope
of wark by the Claimant to the satisfaction of Respondent, it is clear that the
claimed amount should have been released progressively in RA bill stage itself
as deamed fit and balance, i any at the end of contract.
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Withholding amount for unreasonable period affects cashfiow which is of
paramount importance for completion of any project and this was somehow
miissing at times from Respondent.

Award : The tribunal award the release of retainad/withheld amount of Rs
25,51, 747/-. to the Claimant.

19,0, lssue no. (xiv) : Whether tha dalay in completion of work was
attributable to claimant or to respondent 7

19.1. To recapitulate the facts on schedule of cormplation :

Award of work on - 19113005
Deemed commencement of work - 15.05.2007
Contractual date of completion - 14052007
Completion of work as per Caimant - 15.08.2007

The issue of final date of completion of the work under reference, s dealt
adeguately at the Sl no. 11 &f the award asabove and esiablished this as
15.00.2007. Now the issus in this para is to establish whether delays of 4 manths
ie between 15.05.2007 and 15.09.2007 has bean on account of the Claimant or
réespondent?

19.2. The Claimant’s Ld counsel presentad the sequence of time extension
granted by the Respondent as below :

Upto 30.06.2007 : 1st ext=nsion was granted by the respandent on 08.06. 2007
(RD- 1/182) = The extension was given with the remarks "without prejudice to
right to levy LD. LD will be lssued at the time of final time extension”,

Upto 15.09.2007 : 2™ extension was granted by the respondent on 07.08.2008
[CO-IV/622) = The extension letter does not mention about prejudice to right to
leswy LD. In this regard respondent in their written argument at 1.2A page 10
mentioned " the documents filed by the respondent contains the mark providing
far levy of hquidated damagss, howsver, due to typographical ercor the said
note Is not shown In the extension letter,” The Claimant highlighted that the
extension was given against their request vide letter dated 23.07.2007 for time
extension upto 15.09.2007,
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19.3, The Claimant's Ld counsel argued that, Respondent granted |ast EOT upto
15.8.07 as mentioned above without imposing LD for delay and even without
reserving his right, under €1 37 of GCC. Also mentioned that they had not
terminated the contract under C1 41 of GCC. nor {oreclosed it under C1 39 of GCC
Reasons mentionéd by claimant in his request tetter for EOT were alsa agreed
by respondant (CD-IV/620, 622, §23), Further, even in Final bill prepared on dt
26.4.2010; respondent did not récover LB (RD-11/371), All thesa instances prove
deemed admission by respandent that claimant was not responsible for delay
of 4 months.

19.4. Additonally, Claimant’s counsel presented that the total contract value:
wits Rs 4,40,61,785.62. Value as per ameandment issued by Respondent was Rs
4,98 49,735 (RD-1/1786), As per €1 10.1 of GCC (CD-1/1449), Oairmant s entitied for
extra tima proportionalely plus 25%. This justifies aboul 3 manths’ delay in
completion of work an request from ciaimant (CD-IV/B19),

19.5 The Claimant”s Ld counsel argued that as already explained substitution of
‘stane screening” to “locally avallable moorum’ was unwarranted and uniawtul
(para 12 above). CW-1, to Qn 21 admitted that respondent stopped claimant
fros doing the work. This baing initial activity, thers was no scop# to do other
wark fram 7.6.06 to 16.10.06 and caused dalay of 4 months

19.6, Claimant's counse! brought to the facts of delays an varipus intermediate.

activities as below :

» [Delay by respandent in deciding substitutiom of 807100 grade bitumen to
B60/70 grade, the work was delayed by 3 months (Para 13 )

» A5 already explained (para 14 above], frequent damage and rectifications of
roads due to plying of heavy machineries of agencles engaged by Respondent
during construction delayed campletion by over 1 menth.

» The work was delayed due to non-availability of work front for pavements,
dumping materials on road, curting roads-drains, freguent dewatering, by
ather agencies engaged by respondent (para 14.4, 14.&above) , unwarranted
substitution of WBM side barms to ordinaty earth berms etc [CD-IV/528:9,
557-8, 599, 600-4, 605, 618, 620, 626, 629, 553, B56). This calsed delay in
completion by over one month.

* Sometimes work was getting held up due to testing by Respondent (CD-
IV/S52, 618, 620, 650-52, B54-6, 675, 678), which caused delay in completian

by oves 15 days.
AT did not find justification on this and notagreed with claimant.
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» On several accasions, work was held up as roadside drains were collapsing
due to faulty structural design of respondent (para 14]. This resulted into
delay in cantract completion by about 1 mioath.

19.7. The timely supply of cement required for construction activities has been
the respansibility of respondent as par contract. However, Claimant’s Ld counsel
alleged that, on several accasions, cement was not made avallabie (CO-IV/632,
34) affecting the progress of work at site. |n cross sxamnation RW 1 at Qn 42,
claimant asked "Have yow submitted any evidence of what action respondent
had tken for timely making cement available in the interest of work?®. RW-1
replied that there s no such document on record of the arbitration.

Respondent argued that Claimant had not given tement reguirement from time
to time. Claimant countered that the said Contract nowhere stipulates that
respondent will procure cement only if requirement is given by claimant in
advance. Respondent also could not shaw any notice issued to the claimant en
this account. Generally, in item rate contract, it becomes duty of dient to make
ad=guate planning for procursment of cament well on time. Respondent further
argued that & per O 7lc) of agreament, daimant is not entitled Tor any
compensation. Claimant huttressad that; the clause nowhere prohibits time
extension on this ground.

Respondent’s counsel submitted that, at the end of cantract there was surplus
cement. Tlaimant countered that it cannot undo the delay caused dug fo
shortage sarfier. Arbitral tribumal found not much of strength in arguments of
Respondenl neither documentary @viderice was lound and hence agres with the

claimant of the delays in completion by about 15 days.

19.8, The Respondent’s Ld counsel cited case law of Ramlinga Reddy vs
Supenntending Enggr, dt 2.12.1994, in support of non-admissibility of EOT. The
chilmant's counsal mentioned that the case is nat applicable in this; firstly,
judgment was in 1994, je prior to Arbitration Act 1996; whereas claimant has
cited many later dated judgments which prevall (CO-Wi/fcase no. 2, 5, 17, 15).
Secondly, it is partaining to axtra claim on dewatering despite clear prohibition
in contract and not regarding admissibility of delsy in completion, whereas bur
case is aboul delay in completion (para 15). Han'ble Court, rather upheld delay
and agreed on time extension (page 62 para 17),

Respondent’s counsel cited another case law of Ramnath international vs UOI
on this issue. Claimant did not agree with it as judzment was in 2006; whereas
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clarmant has cited many later dated judgments (CD-Villfcase no. 2, 5, 17, 15},
Secondly, it is perfaining to extra claim consequent ta delays and not regarding:
admissibility of delay in completion (page 63). H'ble Court, rather, upheld delay
and agreed on time extension (page 69 para 13). Thirdly, in our case C1 13 of
delay/time extension (CD-1/148) i« much different than €l 11 of cited case.

19.9, The Claimant's Ld counsel represented that, several unlawful retentions
fdeductions of payments were made by Respondent from RA bills, declined to
reimburse royalties increased during contract peried, refused to pay price
escalation etc. (Para 17 & 18 abovel. Claimant argued that, these untawful acts
of Respondent created financial crisis for Claimmanl, in making paymsnts to
wuarlanen, suppliers, dreditors, staff and others resulting in slowing down the
work prograss at times and delaying work completion. it 532 well-known sFying
that “Cash flow in @ work is like blood flow in o body. Choking of both is egually
disastrous”, These untawful retentions, deductions defayed the complation by
ever 1 month. AT felt it & difficult to prove from avallable documents.

19,10, The Clalmant’s Ld counse! alleged that, due ta intermediate delays caused
during dry s=ason as above on account of the Respondent, the completion of
balance jobs spilied over from s scheduled complation date of 14.5.07 to rainy
s=ason, Incidentally a< pes technical requirement, bituminous wark was not
permitted for execution as this needs dry weather to maintain quality; ref C
16.30.0 of CPWD spec (RD-11/499, CO-VIA/767). Respordent argued that one.
ralny season was already covered in contract, hence 80T on this ground is not
admissible. While agreeing with the Respondent about first monsoan, Claimant:
clarified that, the issue now brought |s refating to second rainy season falling
beyand original contractual period and was already approved by the respandent
[CO-1V/622-23). Whereas the Respondent argued that it was internal note of
responsent and cannot be considered, as already brought out by case law af
Sethi Auto vs DDA decision, Claimant countered that, as already explained, case
cited i not applicable to our case (para 8.2 supra). This aspect caused a delay of
1 month,

19.11. The delays in execution of various activities as mentioned in above paras
found to be overtapping each other. The nat established delays are of 4 months
with respect to contractual sehedule. Claimant brought oul sevéral reazons for
delay in work, attributable to respondent such as, extra works over contract
value, defay In deciding substitutions of materials, causing damage to roads by
other agendies, revision in drawings. non-availability of cement, unlawful
retentions withholding of payments, deviating from CPWD specifications etc.
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The respondent also provaded facts and figures which establishes part of the
delays by the complainant in some of the intermediate activities. Howsver,
raspondent could not provide adeguate evidence of overall delays of 4 months
-attributahle to clalmant,

Award : Hence the arbitral tribunal agreed with the extension of contract by 4
menths to claimant without levy of any LD on daimant.

20.0 lssue no. (xv) : Whether respondent has committad breach of contract
as claimed by claimant ?

The Claimant’s Ld counsel argued that thére has been several instances during
execution of work, where Respondent deviated from the contractual terms &
conditions, which led to delays in completion and alsa they had to get firancial
injuries; and committad breach of contract. Major areas of breach of contract
by the respondent as claimad by claimant are ;

» Caused delay of 4 mionths in completion of coditract as per records (para 8.2
supra) — Breach of Sec 51, 53, 54, 56, 67 of Contract Act (CD-VI/Para 5.1).

= Unilaterally and unlawfully substituting contract item by substitution of
stone screening and substitution of WBM side berms —breach of €1 10 of GEC
(Ex- CD-1/143),

o Hespondent permitted other agencies to ply heawy machineres and damage
roads under ronstruction [para 14.1 supra}- breach of 17 & 17.1 of GCC{CD-
1/157, 158; AD-||/a%7, 498).

e Delay In handing over work frant for pavement around buildfings partially
gven on extended completion date of contract 13.9.07 — breach of 5ec 53, 54
B 67 of Contract Act [CD-VII/Para 5.1).

o Insisted for oxecuting work in violation of approved drawing & specification,
lowering guality (para 14 supra) - bresch of mplisd agreament #nd €L 2.4.0
of LOA, €l 1.0 of SCT K T, 18 of GCC [Ex- CD-1/103, 124, 158) and Sec 51. 53,
54 of Contract Act (CD-VIpara 5.1).

e Pravented Claimant to execute premix carpet antd s2al coat simultaneously
in violation of CPWD specification (para 12.9 & 14.10 supral= breach of €1 1
of SCC (CD-1/124; RD-11/498, 503),

¢ Non-reimbursement of royalty revised during contratt by State Gowt. (pars
17 supral- breach of 0 36.0 of SCC{CD-1/126). .

¢ Nonpayment of escalation for extended period of contract |pars 23)- breach
of €153.7 & 53.11 of GCC of “Price varfation dause” (CD-1I/183-4).
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» Unlawiul withholding of payment of work done thereby causing financial
hardship te Claimant (para 18 supra}- breach of GCC Clause 51.1 of GCC (CD-
1f178) and Sec 51, 53, 54, 56 of Coantract Act.

» Nonpayment of achial quantity of work done/extrs works and unlawfully
recovering already paid quantitiss (para 14, 162, 21 supral- committing
breach €I 50 & 51 of GTT (CD-1/178), and Sec 51, 53, 54, 56 of Contract Act.

¢ Withhald release of FB paymant, breach of Cl 52 of GCC (CD4/179) and Sec
51. 53, 54, 56 of Contract Act.

Thé arbitral tribunal decided to deal with every aspect on breach of contradt as
flagged above while dealing with the claims individually and did not agrae with
claimant's view in tolo.

21,0, Issue no. (xvi) : Whather additional tack coat was required to be
provided, was it provided and was it payabie?

Claimed amount: Rs 9,83,992/-

211 The Claimant's counsel presented that, as per CPWD / IRC specifications
premix carpeting and seal coat were fo be laid simultaneously, which
Respondent did not allow due to rainy season, as already explained (para 14,10
supra). Time gap betweern laying premix carpeting-and seal coat necessitated an
additional tack coat sprinkling of hot bitumen over premix carpeting just before
laying seal coat, for proper bonding between them,

21.2. Respondent Ld counsel's affidavit of evidence stibmitted on 18.01.19 at
para 63 page 41 quoted the Tollowing:

“I say that no additional work of tack coat of bitumen over premix carpel was
ever executed by the claimant, because these roads being & fresh called for
direct simultan=ous spplicstion of seal coat over premix carpeting. ... A

At 5l no B4 of same affidavit of svidence, respondent said that thes= claims are
an aftar thought of the Claimant as the claimant never exscutad this itam of tack
coat between premix carpet & seal toat for the reasons best known to the
clatmant as it failed to put the s2al coat layer on the premix carpet near about
simultaneausly atsome places on the road.
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The Claimant alleged that the above evidence is contradictory to the RW-1 reply
to the query at sl no 67 where it was accepted that 2= tack coat was done with
a ricer * howeyer , the respondent did not ask the ciaimant o provide 2™ coat”.

From sbove Its clear thist 2' tack coat was provided by the complainant.

21.3. The Claimant’s Ld Counsel alleged that the need of tack coat arises due to
the verbal instruction of respondent to carry out the BT trestment in the rainy
season; referred  letter dt 22/6/2007 from claimant to respendent is as
reproduced below (CD 1Y:667):

"Wost humbly & respectfully we want to Inform that according to your
instruction we are progressing only the preminc carpet treatiment of BT on WBM
road. Procedure of seal coat is well known to you, In this procedure seal coat
treatment will reguire again tack coat in this ralny season, If the tack coat will
not use for this treatment, the BT will be damage.

Nerw wees are requesting you to give us permission to use tack coat for seal coat
treatment with quantity & payment.”

Samie day another letter was also writien a4 placed at €O V668 3¢ below: “Maost
humbly & respectfully we want you to inform that according to your force we
are carrying on the BT treatment in this rainy season. But the chance of
damaging of BT is so much due 1o rain. Secondly the heavy & continues traffics
are going on at the time of 8T treatment which is the cause of camaging BT.

fri the circumstances PMA Construchion Co, = not liable to any damage of 8T
treatment. *

‘Respondent did not provide any document in reply to this sither atcepting or
rejecting which is 3 very important aspecis in execution of the road technically,
The Respondent Ld counsel defended saying that, respondent never instructed
it, nor claimant provided it and the RA bills were signed by daimant. Claimant
countered that, RAW: 1in Qn 67 admittad that 7™ tack coat between premix and
saal coat was provided. Claimant informed it to respondent which wers never
replied by respondent, which is deemed admission (CDIV/667-8, BE3).

21.4 Moreover, Respondent never issued any notice 1o claimant for violation of
specification a3 no proof could be provided. Rather, he certified in AA bills, that
work was executed as per contract and instructions of BIC. Respondent argusd
that claimant never raised bill for it and that claimant accepted bills. Claimant
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countered that no such practice was followed by respondent for any A bills 2nd
still he paid. Payment was accepted under duress. tts important to note para 3.7
page 683 of CO-IV ; letier to respondent by claimant vide dt 10" March 2008
towards clarming of payment for tack coal.

215, The clalimant’s counsel argued on proving of premix carpeting and seal coat
done not simultaneously refarring the reply of witness cross examination (AW-
1) 3t €1 No. 65 in which e denied jobs done at different points of time undermy
instruction. However, denial is not categorical from company side.

21.6 It sppears that dus to reiny season, respondant did not allow claimant to
lay pramix carpeting and seal coat simultanaously, violating CPWD-spac. This
necessitated additionsl tack coat for bonding, which was not envisaged in the
contrach. Fisally, the tack coat was provided by the claimant 1o ensure quality,
far which no denial documents were produced by the respondent. Respandent
stand that the same was not provided, pot contradicted during cross
examination of the site engineer himsalf.

Award : AT tound that the Claimant is held entitled togat full payment of their
ciaim of Re 9,83 992/- from the Respondent for doing additional tack coat.

Award is given for the payment of Rs 9,83,952/- to the claimant.

22.0 Issue no. [xvii): Whether claimant is entitled for reimbursement of Bank
Guarantess (BG) extension charges for keeping those alive?

Claimed amount: Rs 2,112,226

22.1 The Claimant’s Ld eounsel presented that, delay in complation of work was
solely attributable to Respondent; but still he asked Claimant to extend BGs and
threatened Claimant that BGs will be encashed atherwise [RD-II/550-1, 556),
Hence Claimant had to perforce extend BGa, by paying extension charges for
default of Respondent, under coercian from Respondent of encashment of BGs.
(CD-Iv/621, 627, G58-64, 684, 68G).

22.2. The Respondent’s Ll councel defended that, as per C18 of GCC, O 21 & T
33.4 of 5CC, Cialmant was to furnish BGs, which implies that he had to keep
those valid by extending. Claimant’s counsel countered that, these clauses are
silent about extending BGs at claimant’s cost for default of Respondent, beyond
dates stipulated in C 9.6 & 2.7 of GCC (CD-1/143).
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22.3. Respondent further argued that daimant had deliberately quoted low
rates for moorum to come to L1 positon was the root ceuse of defay. Claimant
countered that; Resporident failed to show how one can do it Had it been

possibie, then everyhody wollld have become L 1. Mareover, this has no relation
with BG sxtansion.

22.4 As slready held, the delay in completion of work is sttributable to the
Respandent. However, Claimant had (o extend BGs at an additions| cost over
contract value. The delays in closing of contract 2iso added an expense to the
Claimank. But the contract is silent aboul who should bear such additional cost
of BGs extenzion.

Award: The terms & conditions of the contract has no provision for
reimbursement of any expenses incurred by the Claimant for extension of bank
guarantees, The tribunal, therefore rejects the caims of the Claimant for an
ameunt of Rs Rs 2.12,226 daimed under this account.

23.0 lssue no. [wvill) : Whather Price escalation was payable including
axtended period of contract, as per actual work done?

Claimed amount: Rs 11,00,%66

23.1 The Claimant stated to have received escalation paymeant for the work
done in fine with contractual provision against clause 27 of SCC and 53 of GCC
provide for Price escalation (041125, 183-84), but limited to the original
contract period according to L2 network [CD-IV/597). The Responderit did not
pay beyond original contract period invoking € 53.7 & 53.11 (CD-1/183-84),
assuming that the delay is sttributable to the Claimant. The claim is now hinging
to the faci that whether delays in completion was attributable to Claimant or
the Hespondent.

Th Claimant counsel argued giving several justification that since the delay was
attributable 1o Respondent, Claimant is entitled to get escalation as per C153.10
£ C153.12, réad with Cl 13:0 of GCC (CD-1/184, 148), including extended pericd
of contract, as demarded (CD-IV/682, B96).

23.2. The Respondent defended that escatation bill payments no, 1 & 2 were

accepted by claimant. Escalation bill no. 3 was prepared for Re 5,11,445/-; as per
agreed clause 27 and 53 but lying unpaid till date due to non-acceptance of the
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same by Clamant (RDR-11/213-4), wherein Claimant §s disputing sscalstion
clause. Oaimant countered that, bill no: 1 & 2 were accepted prior to completion
of the work, under duress m keep the work going bill no. 3 was not accepted
since it was ol prepared in accordance with contract provisions.

23,3 The Claimant further argued that, L2 cohedule is applicable 3 long as there
is na defay or breach of contract attributable to Respondient. Once contract is
breached and delayed by Respondent, it was supposed to be revised, a5 per Cl
29 of SCT (CD-1/135), which Respondent failed to do. Contract nowhere
stipulates that L-2 to be revised by claimant. The Claimant also alleged
Raspondent of taking unidaeral decision of making Claimant responsible for the
detays ignoring the aspects that thiey never asked Claimant to stop work, nor
asked climant o submit revised L-2. He accepted performanta, 2ven withourt

imposing LD. Henee claimant is entitled to get sscalation as per actual execution,
as if the same is revised L2

23.4 The Clalmant’s counsel in support of the claims. has relied upon following
Hon'ble court judgements:

o H'bleSupreme court, in ASEB vs Bulldworth, 8t 4.7.17, held that “Having
aliowed claimont to carry out work beyond schieduled completion date
without L0, respondent cannal rake stand under agreement clause to
deny payment of escolation beyond such completian date® (CR-VIETS5
para 11},

Further held “Ecalation is a normol incident orising out of gop of time in
this inflationofy oge in perfarnying any tontroct” (para 13).

Furthar held, "Once the arbitrator was held to have the jurisdiction to
determine whether there wos a delay in the execution af the contract due
to the respondent, the latter was liable far the consequence of the delay,
namely, an increase in price™ (para 13).

. Hon'ble Supreme court, in JG engineer’s vs Lnion of India, dt 28.4.11 held
that, "If controcior is entitled to such extension without levy of penafty,
then it fallows that he ls entitled to escolotion during period of extension.”
(CD-VIN/1001 para 20)

. Hon'ble Supreme court; In case of Associated builders vs DDA, dt
25.11.14 held that, ¥ the appellont (DDA) s ot foult and the contract
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is prolonged for an inordinate period af time, it cannot be said-that
the respondents (Asso bidrs) cannot be compens